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)LIW\\HDUVDJR&RQJUHVVHQDFWHGDQDPELWLRXVVWDWXWH²WKH9RWLQJ
5LJKWV $FW RI  ³95$´²WKDW DLPHG WR QDUURZ WKH JDS EHWZHHQ
YRWLQJ ULJKWV RQ WKH ERRNV DQG YRWLQJ UHDOLWLHV IRU UDFLDO PLQRULWLHV
$PRQJLWVSURYLVLRQVZDVDFUHDWLYHHQIRUFHPHQWPHFKDQLVPWKDWUHSODFHG
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  $VVLVWDQW 3URIHVVRU RI/DZ8QLYHUVLW\ RI &DOLIRUQLD ,UYLQH 6FKRRO RI
/DZ(PDLO VGDYLV#ODZXFLHGX , WKDQN0DULR%DUQHV (UZLQ&KHPHULQVN\
0LFKDHO&RHQHQ5LFN+DVHQ/LVD6DQGRYDO6XVDQQDK%DUWRQ7RELQDQG&KULV
:K\WRFNIRUKHOSIXOFRPPHQWVRQSULRUGUDIWV,QDGGLWLRQ,WKDQNWKHVWDIIRIWKH
Louisiana Law ReviewLQFOXGLQJIRUWKHRSSRUWXQLW\WRSUHVHQWDW³7KH9RWLQJ
5LJKWV$FWDW7KH3DVW3UHVHQWDQG)XWXUHRIWKH5LJKWWR9RWH´6\PSRVLXP
KHOGDWWKH/RXLVLDQD6WDWH8QLYHUVLW\3DXO0+HEHUW/DZ&HQWHU
  9RWLQJ5LJKWV$FWRI3XE/1R6WDWFRGLILHGDV
DPHQGHGDV86&$±:HVW:HVWODZWKURXJK3/
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
DIWHUWKHIDFWOLWLJDWLRQZKLFKKDGQRWVXFFHHGHGLQGHWHUULQJUDFHEDVHG
GHQLDOVRIWKHULJKWWRYRWHZLWKDUHJLPHWKDWUHTXLUHGMXULVGLFWLRQVZLWK
KLVWRULHVRI UDFLDO GLVFULPLQDWLRQ WR³SUHFOHDU´ FKDQJHV WR WKHLU HOHFWLRQ
ODZVZLWKWKHIHGHUDOJRYHUQPHQW3UHFOHDUDQFHVXFFHHGHGZKHUHDIWHU
WKHIDFWOLWLJDWLRQKDGIDLOHGSURWHFWLQJWKHULJKWWRYRWHIURPERWKDSSDUHQW
DQGVXEWOHIRUPVRIUDFLDOGLVFULPLQDWLRQLQWKHFRYHUHGMXULVGLFWLRQV
,QShelby County v. Holder WKH6XSUHPH&RXUWVKDFNOHG6HFWLRQRIWKH
95$ WKLV SRZHUIXO HQIRUFHPHQW WRRO E\ VWULNLQJ GRZQ 6HFWLRQ  ZKLFK
LGHQWLILHGWKHMXULVGLFWLRQVWKDWKDGWRSUHFOHDUWKHLUHOHFWLRQODZV7KH&RXUW
KHOGWKDW&RQJUHVVKDGYLRODWHGWKH³HTXDOVRYHUHLJQW\´RIWKHFRYHUHGVWDWHV
LQ  ZKHQ LW UHDXWKRUL]HG WKH 6HFWLRQ  SUHFOHDUDQFH UHPHG\ ZLWKRXW
FKDQJLQJ6HFWLRQ¶VFRYHUDJHIRUPXOD7KH&RXUWH[SODLQHGWKDW6HFWLRQ¶V
IRUPXODZDV XQFRQVWLWXWLRQDO EHFDXVH LWZDV ³EDVHG RQ \HDUROG IDFWV´
WUHDWLQJ DV LUUHOHYDQW HYLGHQFH WKDW SUHFOHDUDQFH LV QHFHVVDU\ WR DGGUHVV
RQJRLQJ GLVFULPLQDWLRQ LQ WKH FRYHUHG MXULVGLFWLRQV²LQFOXGLQJ 6KHOE\
&RXQW\ZKLFKKDGDUHFRUGRIUHFHQWLQWHQWLRQDOYLRODWLRQVRIPLQRULW\YRWLQJ
ULJKWV³>&@XUUHQWEXUGHQV´WKH&RXUWH[SODLQHG³PXVWEHMXVWLILHGE\FXUUHQW
QHHGV´9RWLQJ ULJKWV DGYRFDWHV DQG HOHFWLRQ ODZ VFKRODUV KDYH SURSRVHG
PDQ\UHIRUPVWRYRWLQJULJKWVHQIRUFHPHQWLQUHVSRQVHEXWWKDWLVQRWWKLV
$UWLFOH¶VVXEMHFW
,QVWHDGWKLV$UWLFOH¶VVXEMHFWLVIHGHUDOLVP¶VOLPLWVXSRQUHPHGLHV7KLV
$UWLFOHDLPVDW DQHZZD\ WRXQGHUVWDQGDQG WR FULWLTXHShelby County ,W
DUJXHVWKDWShelby CountyFUHDWHGDQHZVSHFLHVRID³ULJKWDJDLQVWDUHPHG\´
7KLVQHZIRXQGULJKWDJDLQVWDUHPHG\LVXQXVXDOZKHQFRPSDUHG WRRWKHU
FRQVWLWXWLRQDOULJKWVWKDWPD\EHLQYRNHGDJDLQVWUHPHGLHV8QOLNHRWKHU
ULJKWVDJDLQVWUHPHGLHVShelby County¶VHTXDOVRYHUHLJQW\GRFWULQHGRHV
QRW WDNH VHULRXVO\ FRXQWHUYDLOLQJ FRQFHUQV DERXW WKH DGHTXDF\ RI WKH
V\VWHPRIUHPHGLHVIRUYLQGLFDWLQJFRQVWLWXWLRQDOULJKWV7KH&RXUWQHLWKHU
DFNQRZOHGJHG QRU H[SODLQHG WKLV XQXVXDO GLVWLQFWLRQ EHWZHHQ HTXDO
VRYHUHLJQW\DQG LQGLYLGXDO ULJKWV WKDW OLPLW UHPHGLHV2QHSRVVLELOLW\ LV
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WKDWShelby County¶VUXOHLVSHFXOLDUWRFDVHVDERXWUDFHDVWKHPDMRULW\
PDGHQRVHFUHWRILWVDVVXPSWLRQWKDW$PHULFDKDVHQWHUHGDSRVWUDFLDO
HUD
7KRXJK WKH SKUDVH ³ULJKWV DJDLQVW UHPHGLHV´PD\EH XQIDPLOLDU WKH
FRQFHSW LV DQ LPSRUWDQW SDUW RI WKH V\VWHP RI UHPHGLHV $V D SRLQW RI
FRQWUDVWFRQVLGHUWKHULJKWto DUHPHG\ZKLFKLVDIDPLOLDUIHDWXUHRIWKH
$QJOR$PHULFDQUHPHGLDOWUDGLWLRQ$V&KLHI-XVWLFH-RKQ0DUVKDOOVWDWHG
LQMarbury v. Madison³>W@KHYHU\HVVHQFHRIFLYLOOLEHUW\FHUWDLQO\FRQVLVWV
LQWKHULJKWRIHYHU\LQGLYLGXDOWRFODLPWKHSURWHFWLRQRIWKHODZVZKHQHYHU
KH UHFHLYHVDQ LQMXU\´7KH ULJKW WRD UHPHG\ LVDSULQFLSOHRISROLWLFDO
PRUDOLW\ WKDW DVSLUHV WR SURYLGH WKH YLFWLPV RI ZURQJV ZLWK SHUVRQDO
UHGUHVV
Shelby County FRQWDLQVDGLIIHUHQWNLQGRIULJKWVWDONDERXWUHPHGLHV,W
LVFRPPRQZLVGRPWKDW WKHULJKW WRD UHPHG\PD\EH OLPLWHG IRUSROLF\
UHDVRQV&RXUWVPD\GHQ\DBivens UHPHG\IRUH[DPSOHGXHWRFRQFHUQV
DERXW³JRYHUQPHQWDOHIILFLHQF\´RUJUDQWTXDOLILHGLPPXQLW\LQRUGHUWR
SURGXFH³WKHRSWLPXPOHYHORIFRPSOLDQFHZLWKIHGHUDOODZ´,QWKLQNLQJ
DERXWWKHUHODWLRQVKLSEHWZHHQULJKWVDQGUHPHGLHVKRZHYHUZHFDQQRW
VLPSO\GLVWLQJXLVKEHWZHHQ³SODLQWLIIFHQWHUHG´DQDO\VHVWKDWHPEUDFHWKH
ULJKW WRD UHPHG\DQG³EURDGHUSROLF\RULHQWHG´DQDO\VHV WKDW OLPLW WKH
ULJKWWRDUHPHG\EDVHGXSRQ³GLVFUHWLRQDU\SROLF\FKRLFHV´7KHUHDUH

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GLVWLQJXLVKLQJ³FRUUHFWLYHMXVWLFH´WUDGLWLRQLQZKLFK³ULJKWDQG
UHPHG\ DUH IXVHG´ DQG ³HTXLW\´ WUDGLWLRQ ZKLFK ³SURPLVHV OLWWOH EXW WKH WULDO
MXGJH¶V VHQVH RI JRRG FRQVFLHQFH DQG LV PXFK PRUH IOH[LEOH WKDQ FRUUHFWLYH
MXVWLFH´
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
DOVR ULJKWVEDVHG UHDVRQV WR OLPLW WKH ULJKW WRD UHPHG\ ,Q VRPHFDVHV
SDUWLHVDJDLQVWZKRPUHPHGLHVDUHDYDLODEOHLQFOXGLQJGHIHQGDQWVIRXQG
OLDEOH IRU OHJDO ZURQJV PD\ LQYRNH ULJKWV DJDLQVW UHPHGLHV 0RUH
VSHFLILFDOO\ ULJKWV DJDLQVW UHPHGLHV OLPLW WKH JRYHUQPHQW¶V SRZHU WR
FUHDWHULJKWVRIDFWLRQDQGMXGLFLDODQGDGPLQLVWUDWLYHUHPHGLHVWRHQIRUFH
SULPDU\ODZ,QFUHDWLQJDQHZULJKWDJDLQVWDUHPHG\WKHShelby County 
&RXUWZDVQRW³VWUHVV>LQJ@IOH[LELOLW\DQGWKHDSSURSULDWHQHVVRISUDJPDWLF
VROXWLRQV´LQDGLVFUHWLRQDU\HTXLWDEOHPRGH,QVWHDGLWZDVWUDGLQJRQ
WKHSRZHURIULJKWVGLVFRXUVHLQRXUOHJDOWUDGLWLRQDQGSRSXODUFXOWXUHLQ
RUGHUWROLPLWUHPHGLHV
7KLV $UWLFOH FRPSDUHV Shelby County¶V HTXDO VRYHUHLJQW\ KROGLQJ
ZLWKRWKHUH[DPSOHVRIULJKWVDJDLQVWUHPHGLHVDVDZD\RIFULWLTXLQJWKH
GHFLVLRQ,WDUJXHVWKDWShelby County UHFRJQL]HVDQXQXVXDOULJKWDJDLQVW
DUHPHG\7KLVHTXDOVRYHUHLJQW\ULJKWLVXQXVXDOEHFDXVHSURRIWKDWDUHPHG\
LV QHFHVVDU\ WR HQVXUH WKH VWDWH FRPSOLHV ZLWK FRQVWLWXWLRQDO ODZ LV QRW
QHFHVVDULO\ UHOHYDQW WR DVVHVVLQJ WKH VWDWH¶V FKDOOHQJH WR WKH UHPHG\
,QGLYLGXDO ULJKWVDJDLQVW UHPHGLHVGRQRW IXQFWLRQ WKLVZD\XQGHU WKH'XH
3URFHVV &ODXVH WKH )LUVW $PHQGPHQW RU WKH (TXDO 3URWHFWLRQ &ODXVH
7\SLFDOO\ HYLGHQFH WKDW WKH UHPHG\ LV QHFHVVDU\ WR HQVXUH DGHTXDWH
HQIRUFHPHQWLVWRERUURZDSKUDVHIURPShelby County³KLJKO\SHUWLQHQW´
/LNHULJKWVWRUHPHGLHVULJKWVDJDLQVWUHPHGLHVDUHQRWDEVROXWH,QVWHDGWKH\
DUHOLPLWHGE\WKHGHPDQGIRUDV\VWHPRIUHPHGLHVWKDWVXIILFHVWRHQVXUHWKH
UXOHRIODZ
8QGHUShelby County&RQJUHVV¶VIDLOXUHWRXVHWKHULJKW³IRUPXOD´LV
³IDWDO´ WR D UHPHG\ WKDW GLVWLQJXLVKHV VWDWHV HYHQ LI&RQJUHVV DFWXDOO\
VLQJOHVRXWWKHVWDWHVZKHUH WKHUHLV WKHJUHDWHVWQHHGIRUWKHUHPHG\WR
UHGUHVV FRQVWLWXWLRQDO YLRODWLRQV 7KLV HTXDO VRYHUHLJQW\ ULJKW WR WKH
FRUUHFWIRUPXODOLPLWV&RQJUHVV¶VDXWKRULW\WRLPSRVHSUHFOHDUDQFHHYHQ
XSRQMXULVGLFWLRQVZLWKUHFHQWYRWLQJULJKWVYLRODWLRQV(TXDOSURWHFWLRQ
E\ ZD\ RI FRPSDULVRQ GRHV QRW FUHDWH WKLV XQVSDULQJ ULJKW DJDLQVW D

  5RDFKsupra QRWHDW
  7KH FORVHVW DQDORJ\ WR WKH &RXUW¶V QHZIRXQG HTXDOLW\ ULJKW DJDLQVW
UHPHGLHV LV VWDWH VRYHUHLJQ LPPXQLW\ EXW VWDWHV DUH QRW LPPXQH IURP
HQIRUFHPHQWDFWLRQVE\WKH8QLWHG6WDWHVCf.7LPRWK\=LFNStatehood as the New 
Personhood: The Discovery of Fundamental “States’ Rights”:0	0$5<
/5(9³>7@KH&RXUW¶VSULPDU\FRQFHUQ>LQPRGHUQVRYHUHLJQ
LPPXQLW\MXULVSUXGHQFH@LVWKDWVWDWHVQRWEHWUHDWHGE\&RQJUHVVZLWKUHVSHFWWR
WKHLULPPXQLW\IURPSULYDWHODZVXLWVDVVHFRQGFODVVVRYHUHLJQV´
  6KHOE\ &QW\ Y +ROGHU  6 &W    ³>7@KH
IXQGDPHQWDOSULQFLSOHRIHTXDOVRYHUHLJQW\UHPDLQVKLJKO\SHUWLQHQWLQDVVHVVLQJ
VXEVHTXHQWGLVSDUDWHWUHDWPHQWRI6WDWHV´
  Id. DW  see also id. DW  *LQVEXUJ - GLVVHQWLQJ GLVFXVVLQJ
LPSOLFDWLRQVRIPDMRULW\¶VKROGLQJ
@ EQUAL SOVEREIGNTY AS A RIGHT AGAINST A REMEDY 



UHPHG\ZKLFKKDVWKHSRWHQWLDOWRXQGHUFXWWKHV\VWHPRIFRQVWLWXWLRQDO
UHPHGLHVDJDLQVWVWDWHV
7KHVHDUJXPHQWVXQIROGLQWKUHH3DUWV3DUW,LQWURGXFHVWKHFRQFHSW
RI D ULJKW DJDLQVW D UHPHG\ ,W VKRZV WKDW FRQVWLWXWLRQDO ULJKWV DJDLQVW
UHPHGLHVDUHOLPLWHGE\WKHGHPDQGIRUDQDGHTXDWHV\VWHPRIUHPHGLHV
HYHQZKHUHQRQFRQVWLWXWLRQDOUHPHGLHVDUHDOO WKDW¶VDWVWDNH$V3DUW,,
DUJXHV WKDW PDNHV Shelby County ZKLFK LQYROYHG HQIRUFHPHQW RI WKH
)LIWHHQWK$PHQGPHQWULJKWWRYRWHDOOWKHPRUHXQXVXDOIRULWVIDLOXUHWR
WDNH VHULRXVO\ WKH QHHG IRU DGHTXDWH UHPHGLHV 3DUW ,,, ORFDWHV HTXDO
VRYHUHLJQW\ZLWKLQWKHMXULVSUXGHQFHRIFRQVWLWXWLRQDOUHPHGLHVDUJXLQJ
WKDW LW KDV WKH SRWHQWLDO WR XQGHUFXW WKH SULQFLSOH WKDW WKH V\VWHP RI
FRQVWLWXWLRQDOUHPHGLHVPXVWEHVXIILFLHQWWRHQVXUHWKHUXOHRIODZ
,5,*+767$/.$%2875(0(',(6
,QShelby County WKH&RXUWLQYRNHGHTXDOVRYHUHLJQW\DVDOLPLWRQ
&RQJUHVV¶VDXWKRULW\ WRUHPHG\YLRODWLRQVRI WKH)LIWHHQWK$PHQGPHQW
(TXDOVRYHUHLJQW\WKH&RXUWH[SODLQHGHQWDLOVDVWDWH¶VULJKWWRDUHPHGLDO
VFKHPHWKDWUHVSHFWVHDFKVWDWH¶VHTXDO³LQWHJULW\´DQG³GLJQLW\´Shelby 
County UHYHDOVD&RXUWWKDWLVVHULRXVDERXWHODERUDWLQJDQHZULJKWDJDLQVW
DUHPHG\7RFULWLTXHWKH&RXUW¶VQHZIRXQGVWDWHULJKWDJDLQVWDUHPHG\
LWLVXVHIXOWRSODFHShelby County ZLWKLQWKHODUJHUFRQWH[WRIULJKWVWDON
DERXWUHPHGLHV
5LJKWVLPSO\UHPHGLHV7KDWPXFKLVIDPLOLDUDQGDUJXPHQWVWKDWD
ULJKWLPSOLHVDUHPHG\KDYHOLQNHGDZLGHDUUD\RIGRFWULQDODUHDV5LJKWV
DOVR GHQ\ UHPHGLHV 6FKRODUV GR QRW KRZHYHU KDYH DQ HQFRPSDVVLQJ
XQGHUVWDQGLQJRIULJKWVWKDWVSDQVWKHPDQ\FRQWH[WVLQZKLFKWKH\OLPLW
UHPHGLHV7KLV$UWLFOHEHJLQVWRFRQVLGHUULJKWVDJDLQVWUHPHGLHVDVDZD\
RIFULWLTXLQJShelby County

  Id.DWPDMRULW\RSLQLRQLQWHUQDOTXRWDWLRQPDUNVRPLWWHG
  See, e.g.*ROGEHUJsupraQRWHDWDUJXLQJIRU³ULJKWWRDODZ
RIUHGUHVV´6HWK'DYLVTribal Rights of Action&2/80+80576/5(9
GLVFXVVLQJ³KRZWKHULJKWUHPHG\SULQFLSOHVXUIDFHVLQIHGHUDO
,QGLDQODZ´7UDF\$7KRPDVUbi Jus, Ibi Remedium: The Fundamental Right 
to a Remedy Under Due Process  6$1',(*2 / 5(9   
³$UJXLQJWKDWWKHULJKWWRDUHPHG\LVDIXQGDPHQWDOULJKWWKLV$UWLFOHVXJJHVWV
WKDWDVWULFWVFUXWLQ\FDOFXOXVPXVWEHXVHGWRMXVWLI\WKHGHQLDORIDUHPHG\´
$NKLO 5HHG $PDUOf Sovereignty and Federalism  <$/( /-  
 GLVFXVVLQJ WKH ³&RQVWLWXWLRQ¶V VWUXFWXUDO SULQFLSOH RI IXOO UHPHGLHV IRU
YLRODWLRQVRIOHJDOULJKWVDJDLQVWJRYHUQPHQW´
  7KLV3DUWOHDYHVDFRPSOHWHDFFRXQWRIULJKWVDJDLQVWUHPHGLHVIRUIXWXUH
ZRUN,WIRFXVHVXSRQGHILQLQJWKHFRQFHSWDQGGLVFXVVLQJVRPHRIWKHOLPLWVRQ
LQGLYLGXDOFRQVWLWXWLRQDOULJKWVDJDLQVWUHPHGLHV
 LOUISIANA LAW REVIEW >9RO



A. Rights as Limits on Remedies 
5LJKWV WDON DERXW UHPHGLHV XVXDOO\ IRFXVHV XSRQ WKH ULJKW to D
UHPHG\ 7KH DVSLUDWLRQ WR SURYLGH UHPHGLHV WR YLQGLFDWH ULJKWV LV D
IDPLOLDU DQG ORQJVWDQGLQJ SULQFLSOH RI SROLWLFDO PRUDOLW\ &KLHI -XVWLFH
0DUVKDOODQQRXQFHGLQMarbury WKDWWKH³HVVHQFHRIFLYLOOLEHUW\´UHTXLUHV
WKHJRYHUQPHQWWRUHFRJQL]HDUHPHG\³IRUWKHYLRODWLRQRIDYHVWHGOHJDO
ULJKW´,QWKHPRGHUQHUDWKLVDVSLUDWLRQKDVFRQWLQXHGWRVXSSRUWSULYDWH
UHPHGLHVWRUHGUHVVSHUVRQDOZURQJV
7KH &RQVWLWXWLRQ GRHV QRW KRZHYHU JXDUDQWHH D SHUVRQDO OHJDO
UHPHG\ IRU HYHU\ ULJKW 7KH ULJKW WR D UHPHG\PD\ EH OLPLWHG IRU DQ\
QXPEHU RI SROLF\ UHDVRQV:KHQ LW FRPHV WR FRQVWLWXWLRQDO ULJKWV IRU
H[DPSOH UHPHGLDO ULJKWVPD\EHGHQLHG WRDYRLG³FRVWO\DQGYH[DWLRXV
OLWLJDWLRQ´ WR SURWHFW ³ILVFDO VWDELOLW\´ DQG WR HQVXUH WKDW JRYHUQPHQW
IXQFWLRQVHIIHFWLYHO\
3ROLF\EDVHG OLPLWVRQBivens UHPHGLHVSURYLGH DQH[DPSOH8QGHU
Bivens v. Six Unknown Federal Narcotics AgentsDQGLWVSURJHQ\IHGHUDO
FRXUWV KDYH LPSOLHG GDPDJHV UHPHGLHV IRU YLRODWLRQV RI FRQVWLWXWLRQDO
ULJKWV 7KH &RXUW KDV FDXWLRQHG KRZHYHU WKDW ³VSHFLDO IDFWRUV´ PD\
SUHFOXGHUHFRJQLWLRQRIDULJKWWRDGDPDJHVUHPHG\,QBush v. Lucas
IRULQVWDQFHWKH&RXUWUHIXVHGWRLPSO\DUHPHG\IRUDIHGHUDOHPSOR\HH
ZKRFODLPHGKLVHPSOR\HUXQODZIXOO\GLVFLSOLQHGKLPIRUH[HUFLVLQJ)LUVW

  7KLV$UWLFOHFRQVLGHUVWKHGHVLJQRIUHPHGLDOV\VWHPVLQULJKWVWHUPVRU
LQVKRUW³ULJKWVWDONDERXWUHPHGLHV´See generally7LPRWK\=LFNRights Speech
8&'$9,6/5(9GHILQLQJ³ULJKWVWDON´DV³ZKDWSHRSOHVD\
ZKHQ WKH\ WDON DERXW ULJKWV RU HYHQKRZ WKH\ H[SUHVV WKHLU FODLPV´7KHUH LV
H[WHQVLYH OLWHUDWXUH RQ WKH SUREOHPV DQG WKH SURPLVHV RI ULJKWV WDONSee, e.g.
5,&+$5'7+203621)25'5,*+76*21(:521*+2:/$:&2558376 7+(
6758**/( )25 (48$/,7<  3$75,&,$ - :,//,$06 7+( $/&+(0< 2)
5$&($1'5,*+76',$5<2)$/$:352)(66250$5<$11*/(1'21
5,*+767$/.7+( ,0329(5,6+0(172)32/,7,&$/',6&2856(  5RELQ
:HVWThe Supreme Court, 1989 Term — Foreword: Taking Freedom Seriously
+$59/5(90RUWRQ-+RURZLW]Rights+$59&5&/
/5(9:LWKRXWH[SUHVVLQJDJHQHUDOVNHSWLFLVPRIULJKWVDUJXPHQWV
WKLV$UWLFOH DGGV D FULWLTXHRI HTXDO VRYHUHLJQW\ DV D IRUPRI ULJKWV WDON DERXW
UHPHGLHV
  0DUEXU\Y0DGLVRQ86&UDQFK
  See, e.g.7H[	3DF5\&R Y5LJVE\ 86  ± 
%LYHQVY6L[8QNQRZQ1DPHG$JHQWVRI)HG%XUHDXRI1DUFRWLFV86

  See)DOORQ	0HOW]HUsupraQRWHDW±
  5LFKDUG+)DOORQ-UIndividual Rights and the Powers of Government
*$/5(9
  86
  See, e.g.&RUU6HUYV&RUSY0DOHVNR86LQWHUQDO
TXRWDWLRQPDUNVRPLWWHG
@ EQUAL SOVEREIGNTY AS A RIGHT AGAINST A REMEDY 



$PHQGPHQWULJKWV7REHVXUHWKH&RXUWFRQFHGHGH[LVWLQJUHPHGLHV
³GLGQRWIXOO\FRPSHQVDWH>WKHSODLQWLII@IRUWKHKDUPKHVXIIHUHG´(YHQ
VR FRQVLGHUDWLRQV RI ³JRYHUQPHQWDO HIILFLHQF\´ LQFOXGLQJ WKH VRFLDO
³FRVWVDVVRFLDWHGZLWKWKHUHYLHZRIGLVFLSOLQDU\GHFLVLRQV´ZHUHVSHFLDO
IDFWRUVWKDWFRXQVHOHGMXGLFLDOFDXWLRQDQGWKHGHQLDORIDUHPHGLDOULJKW
3ROLF\EDVHGOLPLWVDVLQBush v. LucasDUHFRQFHUQHGZLWKWKHVRFLDO
FRVWV RI UXQQLQJ D GLVSXWH UHVROXWLRQ V\VWHP DQG WKXV DUH LQWULQVLF WR
GHVLJQLQJ DQ RSWLPDO V\VWHP RI UHPHGLHV -XULVSUXGHQWLDOO\ WKH\ UHIOHFW
MXGJHV¶³GLVFUHWLRQDU\SROLF\FKRLFHV´DERXWUHPHGLDOGHVLJQ'RFWULQDOO\
WKHUHIRUH D FRXUW PD\ SRLQW VLPSO\ WR LWV UHPHGLDO DXWKRULW\ ZKHQ
GHYHORSLQJ SROLF\EDVHG OLPLWV RQ UHPHGLHV ,QVWLWXWLRQDOO\ KRZHYHU

  86
  Id.DW
  Id.DW±7KHDEVWHQWLRQGRFWULQHLVDQRWKHUH[DPSOHRISROLF\OLPLWV
RQ IHGHUDOUHPHGLHVSee, e.g.0LGGOHVH[&QW\(WKLFV&RPPY*DUGHQ6WDWH%DU
$VV¶Q86GLVFXVVLQJ<RXQJHUY+DUULV86
ZKLFK ³HVSRXVH>G@ D VWURQJ IHGHUDO SROLF\ DJDLQVW IHGHUDOFRXUW LQWHUIHUHQFH ZLWK
SHQGLQJVWDWHMXGLFLDOSURFHHGLQJV´&ROR5LYHU:DWHU&RQVHUYDWLRQ'LVWY8QLWHG
6WDWHV  86  ±  KROGLQJ WKDW DEVWHQWLRQ ZDV DSSURSULDWH WR
HIIHFWXDWH³FOHDUIHGHUDOSROLF\>RI@DYRLGDQFHRISLHFHPHDODGMXGLFDWLRQRIZDWHU
ULJKWVLQDULYHUV\VWHP´DQGDOVRQRWLQJWKDWDEVWHQWLRQPD\EH³DSSURSULDWH´WRDYRLG
GLVUXSWLQJ ³VWDWH HIIRUWV WR HVWDEOLVK D FRKHUHQW SROLF\ ZLWK UHVSHFW WR D PDWWHU RI
VXEVWDQWLDOSXEOLFFRQFHUQ´ FLWLQJ%XUIRUGY6XQ2LO&R86
.DGH12OVHQ1RWH%XUIRUG Abstention and Judicial Policymaking1<8/
5(9±VXPPDUL]LQJVFKRODUO\GHEDWHDERXWDEVWHQWLRQDQGMXGLFLDO
SROLF\PDNLQJDXWKRULW\DQGDUJXLQJIHGHUDOFRXUWV³PD\DEVWDLQLQDSULQFLSOHGPDQQHU
LQBurfordW\SHFDVHVLQYROYLQJQRQDGMXGLFDWLYHGHFLVLRQPDNLQJ´
  7KH RIILFLDO LPPXQLW\ GRFWULQH LV DQ LQWHUHVWLQJ H[DPSOH RI FRXUWV
UHDVRQLQJIURPSROLF\DQGULJKWVDUJXPHQWV,QHarlow v. Fitzgerald WKH&RXUW
KHOGWKDW³>S@UHVLGHQWLDODLGHVOLNH0HPEHUVRIWKH&DELQHWJHQHUDOO\DUHHQWLWOHG
RQO\WRDTXDOLILHGLPPXQLW\´86,QUHDFKLQJWKLVKROGLQJ
WKH&RXUWEDODQFHGWKHULJKWWRDUHPHG\DJDLQVWYDULRXV³VRFLDOFRVWV´LQFOXGLQJ
³WKHH[SHQVHVRIOLWLJDWLRQWKHGLYHUVLRQRIRIILFLDOHQHUJ\IURPSUHVVLQJSXEOLF
LVVXHVWKHGHWHUUHQFHRIDEOHFLWL]HQVIURPDFFHSWDQFHRISXEOLFRIILFH´DQG
WKH³GDQJHUWKDWWKHIHDURIEHLQJVXHGZLOO´GHWHUSXEOLFRIILFLDOVIURPIXOILOOLQJ
WKHLUGXWLHVId.DW2IILFLDOLPPXQLW\PLJKWDOVREHH[SODLQHGLQWHUPVRID
PRUDOO\EODPHOHVVRIILFLDO¶V³ULJKW´WRUHO\RQWKHODZ6WLOOZKLOHDFNQRZOHGJLQJD
JRYHUQPHQWRIILFLDO¶VLQWHUHVWLQ³UHO\>LQJ@XSRQROGODZ´WKH&RXUWKDVH[SODLQHGWKDW
TXDOLILHG LPPXQLW\ UHIOHFWV ³D VHW RI VSHFLDO IHGHUDO SROLF\ FRQVLGHUDWLRQV´
5H\QROGVYLOOH&DVNHW&RY+\GH86±see also9i]TXH]
supraQRWHDW	QDUJXLQJ³WKHGHWHUUHQFHRYHUGHWHUUHQFHFDOFXODWLRQ>LV@
WKHRSHUDWLYHWHVW´LQGHILQLQJTXDOLILHGLPPXQLW\
  6WDUUsupra QRWHDW
  See, e.g.0LQQHFLY3ROODUG6&WH[SODLQLQJWKDW
WKH &RXUW¶V DXWKRULW\ WR LPSO\ Bivens UHPHGLHV DIWHU FRQVLGHULQJ DOWHUQDWLYH
UHPHGLHV DQG VSHFLDO IDFWRUV LV ³DQFKRUHG ZLWKLQ JHQHUDO µDULVLQJ XQGHU¶
MXULVGLFWLRQ´ TXRWLQJMalesko86DW ,W LV DOVRD IDPLOLDUHTXLWDEOH
SULQFLSOHWKDWWKHDYDLODELOLW\RIHTXLWDEOHUHOLHILQDQ\SDUWLFXODUFDVHUHTXLUHVD
FRXUW WR FRQVLGHU WKH SODLQWLII¶V ULJKWV ZKLOH DYRLGLQJ XQGXH KDUGVKLS WR WKH
 LOUISIANA LAW REVIEW >9RO



UHPHGLDOSROLF\LVSUHVXPSWLYHO\IRUOHJLVODWXUHVWRGHYHORS3ROLF\EDVHG
OLPLWVWKHUHIRUHRIWHQWDNHWKHIRUPRIGHIDXOWUXOHVVXFKDVFOHDUVWDWHPHQW
UXOHVDJDLQVWLPSOLHGULJKWVRIDFWLRQWRIRUFHOHJLVODWLYHGHOLEHUDWLRQ
,WLVSRVVLEOHDQGVRPHWLPHVXVHIXOWRGHVFULEHDOOOLPLWVRQUHPHGLHV
LQSROLF\WHUPV'RLQJVRHPSKDVL]HVWKDWULJKWVGHSHQGIRUWKHLUYLQGLFDWLRQ
XSRQUHPHGLHVDQGWKDWFRXUWVHQIRUFLQJULJKWV³RIWHQIDFHVHULRXVUHPHGLDO
FRVWVWKDWUHTXLUHKDUGFKRLFHV´:HWKHUHIRUHRIWHQGLVWLQJXLVKEHWZHHQ
WZRDSSURDFKHVWRUHPHGLHV7KH³SXUHSODLQWLIIFHQWHUHG´DSSURDFKZKLFK
HPSKDVL]HV WKH ULJKW WR D UHPHG\ YHUVXV WKH ³EURDGHU SROLF\RULHQWHG
LQWHUHVWEDODQFLQJ´DSSURDFKWKDWOLPLWVUHPHGLHV,QRWKHUZRUGVULJKWV
PD\ LPSO\ UHPHGLHV WKDW SROLF\ PD\ GHQ\ 7KLV ZD\ RI WDONLQJ DERXW
UHPHGLHVLVLPSRUWDQWEXWLQFRPSOHWH
Shelby County FRQWDLQVDGLIIHUHQWNLQGRIULJKWVWDONDERXWUHPHGLHV
6WDWHVWKHShelby County &RXUWKHOGPD\LQYRNHHTXDOVRYHUHLJQW\WROLPLW
&RQJUHVV¶VSRZHUWRFUHDWHUHPHGLHVIRUFLYLOULJKWV(FKRLQJWKHODQJXDJH
RIHTXDOSURWHFWLRQWKH&RXUWH[SODLQHGWKDW³GLVSDUDWHWUHDWPHQW´LQIULQJHV
WKHVWDWHV¶³LQWHJULW\´DQG³GLJQLW\´DVHTXDOVRYHUHLJQV(TXDOVRYHUHLJQW\
LQVKRUWHQWDLOVDULJKWDJDLQVWDUHPHG\
'LIIHUHQW IHDWXUHV RI UHPHGLDO MXULVSUXGHQFH VWDQG RXWZKHQ OLPLWV RQ
UHPHGLHV DUH FRQFHLYHG LQ ULJKWV WHUPV $IWHU DOO ³>U@HIOHFWLQJ RQ FHUWDLQ
IHDWXUHV RI D VLWXDWLRQ FDQ WULJJHU RXU GHRQWRORJLFDO LQVWLQFWV´ ZKLOH
³UHIOHFWLQJRQRWKHUIHDWXUHVFDQWULJJHURXUFRQVHTXHQWLDOLVWLQVWLQFWV´
5LJKWV WDON DERXW UHPHGLHV LV WKXV PRUH QXDQFHG WKDQ WKH GLVWLQFWLRQ
EHWZHHQDQDSSURDFKWKDWHPSKDVL]HVWKHSODLQWLII¶VULJKWWRDUHPHG\DQG
DQ DSSURDFK WKDW HPSKDVL]HV MXGLFLDO GLVFUHWLRQ UHPHGLDO ³IOH[LELOLW\´
³SUDJPDWLFVROXWLRQV´DQGD³ODFNRIFRQFHUQIRUUXOHV´
5LJKWVPD\EH LQYRNHG WR OLPLW WKHJRYHUQPHQW¶VSRZHU WRSURYLGH
UHGUHVV WR WKRVHZKR DUH LQMXUHG DQG WR GHVLJQ UHPHGLHV WR GHWHU OHJDO
ZURQJV 0RUH VSHFLILFDOO\ ULJKWV DJDLQVW UHPHGLHV DUH ULJKWV DJDLQVW

GHIHQGDQWSee, e.g.6DPXHO/%UD\The Supreme Court and the New Equity
9$1' / 5(9    7KLV W\SH RI FDVHVSHFLILF UHDVRQLQJ DERXW
DSSURSULDWH HTXLWDEOH UHOLHIPD\ EH XQGHUVWRRG LQ SROLF\ WHUPV RU LQ WHUPV RI
ULJKWVEXWGRHVQRWLQYROYHULJKWVDJDLQVWUHPHGLHVDVWKLV$UWLFOHGHILQHVWKHP
  6WDUUsupra QRWHDW
  Id.DW
  6KHOE\&QW\Y+ROGHU6&W
  Id.DW±
  52%(57)2*(/,1:$/.,1*7+(7,*+7523(2)5($6217+(35(&$5,286
/,)(2)$5$7,21$/$1,0$/±
  5RDFKsupraQRWHDW
  7REHFOHDU ULJKWVDJDLQVW UHPHGLHV LQFOXGHULJKWV WKDWFDQEH LQYRNHG
DJDLQVWPXOWLSOHW\SHVRIJRYHUQPHQWDFWLRQLQFOXGLQJEXWQRWOLPLWHGWRMXGLFLDO
DQGDGPLQLVWUDWLYHUHPHGLHV,PPXQLWLHVIURPVXLWRUIURPSDUWLFXODUUHPHGLHV
ZKLFKGRQRWOLPLWJRYHUQPHQWDFWLRQJHQHUDOO\PD\DOVREHXQGHUVWRRGDVULJKWV
DJDLQVWUHPHGLHV
@ EQUAL SOVEREIGNTY AS A RIGHT AGAINST A REMEDY 



UHPHGLDOODZWKDWOLPLWWKHSRZHURIJRYHUQPHQWWRSURYLGHUHPHGLDOULJKWV
WKURXJK FRXUWV RU DGPLQLVWUDWLYH DGMXGLFDWLRQ 7KH GXH SURFHVV ULJKW
DJDLQVW³JURVVO\H[FHVVLYH´SXQLWLYHGDPDJHVLVDVWUDLJKWIRUZDUGH[DPSOH
RI D ULJKW DJDLQVW D UHPHG\$GHIHQGDQWZKR LV OLDEOH IRU D WRUWPD\
LQYRNHGXHSURFHVVWROLPLW WKHUHPHG\RISXQLWLYHGDPDJHV7KH&RXUW
KDVH[SODLQHGWKDWWKHGXHSURFHVVOLPLWVRQSXQLWLYHGDPDJHVDULVHRXWRI
D ³FRQVWLWXWLRQDO FRQFHUQ´ ZLWK ³>H@OHPHQWDU\ QRWLRQV RI IDLUQHVV´ DQG
³DUELWUDU\FRHUFLRQ´
7R XQGHUVWDQG ULJKWV DJDLQVW UHPHGLHV LW LV XVHIXO WR FRQWUDVW GXH
SURFHVVOLPLWVRQSXQLWLYHGDPDJHVZKLFKLQYRNH³HOHPHQWDU\QRWLRQVRI
IDLUQHVV´RUShelby County¶VHPSKDVLVXSRQVWDWH³GLJQLW\´DQG³LQWHJULW\´
ZLWKWKH&RXUW¶V³VSHFLDOIDFWRUV´LQBush v. Lucas5KHWRULFDOO\WKHUHLVD
GLIIHUHQFH EHWZHHQ GHQ\LQJ D UHPHG\ IRU WKH VDNH RI ³HIILFLHQF\´ DQG
GHQ\LQJD UHPHG\EHFDXVH LW YLRODWHV D ULJKW WR ³HTXDOLW\´6RPHWLPHV LW
WDNHVDULJKWWRGHQ\DUHPHG\,WLVWKHUHIRUHXQVXUSULVLQJWKDWWKHShelby 
County &RXUW FUHDWHG DQ HTXDO VRYHUHLJQW\ ULJKW WR OLPLW UHPHGLHV WR
HQIRUFHPLQRULW\YRWHUV¶ULJKWWRHTXDOWUHDWPHQW-XULVSUXGHQWLDOO\ULJKWV
DJDLQVWUHPHGLHVUHIOHFWGHRQWRORJLFDOYDOXHVWKDWDUHH[WULQVLFWRUHPHGLDO
GHVLJQ 7KH\ OLPLW ZKDW RWKHUZLVH PLJKW EH DQ DOOWKLQJVFRQVLGHUHG
EDODQFLQJ RI WKH FRVWV DQG EHQHILWV RI GLIIHUHQW UHPHGLDO VFKHPHV
'RFWULQDOO\ULJKWVDJDLQVWUHPHGLHVDUHQRWEDVHGXSRQDFRXUW¶VDXWKRULW\

  +HQU\3DXO0RQDJKDQFederal Statutory Review Under Section 1983 
and the APA &2/80/5(9    VWDWLQJ WKDW SULPDU\ UXOHV
³JRYHUQ SHUVRQV LQGHSHQGHQWO\ RI ZKDW KDSSHQV LQ OLWLJDWLRQ´ %\ FRQWUDVW
UHPHGLDO ODZ³GHVFULEHVµZKDWKDSSHQV LQ WKHHYHQWRIQRQFRPSOLDQFHRURWKHU
GHYLDWLRQ¶ IURP WKH SULPDU\ UXOHV´'DYLG 6ORVVNon-Self-Executing Treaties: 
Exposing A Constitutional Fallacy8&'$9,6/5(95HPHGLDO
ODZ DV GHILQHG KHUH LQFOXGHV ULJKWV RI DFWLRQ SDUWLFXODU UHPHGLHV VXFK DV
GDPDJHV LQMXQFWLRQV DQG GHFODUDWRU\ MXGJPHQWV DQG ³DGPLQLVWUDWLYH
HQIRUFHPHQW RI VWDWXWRU\ ULJKWV´ ZKLFK KDV EHFRPH RQH RI WKH ³KLVWRULFDOO\
UHFRJQL]HGIRUPVRIUHPHGLHV´'DYLG5XGRYVN\/HFWXUHRunning in Place: The 
Paradox of Expanding Rights and Restricted Remedies 8 ,// /5(9
QRWLQJ³KLVWRULFDOO\UHFRJQL]HGIRUPVRIUHPHGLHV²GDPDJHVHTXLWDEOH
UHOLHIDQGJRYHUQPHQWDODGPLQLVWUDWLYHHQIRUFHPHQWRIVWDWXWRU\ULJKWV´
  See infra3DUW,%
  6WDWH)DUP0XW$XWR,QV&RY&DPSEHOO86±
LQWHUQDOTXRWDWLRQPDUNVRPLWWHG
  See generally -RVHSK:LOOLDP6LQJHUNormative Methods for Lawyers
8&/$/5(9H[SODLQLQJWKDW³>D@UJXPHQWVEDVHGRQULJKWV
DQGGXWLHVGHRQWRORJLFDODSSURDFKHV´DSSHDOWR³YDOXHVRUDVVHUWLRQVDERXWJRRG
DQG EDG ULJKW DQG ZURQJ MXVWLFH DQG LQMXVWLFH IUHHGRP DQG RSSUHVVLRQ DQG
DXWRQRP\DQGVHUYLWXGH´
  See )UHGHULFN6FKDXHUA Comment on the Structure of Rights*$/
5(9³>$@UHFXUULQJSUREOHPLQWKHWKHRU\RI WKHVWUXFWXUHRI
ULJKWV LV RQH RI DWWHPSWLQJ WR VRUW RXW WKH UHODWLRQVKLS EHWZHHQ ULJKWV DQG WKH
EDFNJURXQGFRQVHTXHQWLDOLVWFRQVLGHUDWLRQVWKDWULJKWVVRPHWLPHVEXWFHUWDLQO\
QRWDOZD\VRYHUULGH´
 LOUISIANA LAW REVIEW >9RO



WRHQJDJHLQFDVHVSHFLILFUHDVRQLQJDERXWWKHDSSURSULDWHUHOLHI,QVWHDGWR
FODLPDULJKWDJDLQVWDUHPHG\DOLWLJDQWPXVWVKRZWKDWDVSHFLILFULJKWLQ
FRQVWLWXWLRQDORUQRQFRQVWLWXWLRQDOODZSURWHFWVKHUIURPDUHPHG\5LJKWV
DJDLQVW UHPHGLHV PD\ OLPLW ZKDW FRXQWV DV VXIILFLHQW MXVWLILFDWLRQ IRU
FUHDWLQJDULJKWRIDFWLRQRUDUHPHG\PD\UHTXLUHHVSHFLDOO\FRPSHOOLQJ
MXVWLILFDWLRQVRUPD\SUHFOXGHD IRUPRI UHOLHIDOWRJHWKHU ,QVWLWXWLRQDOO\
MXGJHVDVVHUWDVSHFLDOFRPSHWHQFHWRHODERUDWHULJKWVDJDLQVWUHPHGLHV,Q
FRQVWLWXWLRQDO FDVHV ULJKWV DJDLQVW UHPHGLHV PD\ SUHFOXGH OHJLVODWLYH
GHFLVLRQVHYHQZKHUHWKHUHKDVEHHQFDUHIXOGHOLEHUDWLRQDERXWUHPHGLHVDV
LQShelby County
/LWLJDQWVDQGFRXUWVLQYRNHULJKWVDJDLQVWUHPHGLHVWROLPLWWKHGHPDQG
IRUZKDW3DXO*HZLUW]FDOOV³UHPHGLDOHIIHFWLYHQHVV´3DUWLFXODUO\ZKHUH
FRQVWLWXWLRQDOULJKWVDUHDWLVVXHWKHV\VWHPRIUHPHGLHVPXVWEH³DGHTXDWH
WRSUHVHUYHVHSDUDWLRQRISRZHUVYDOXHVDQGDUHJLPHRIJRYHUQPHQWXQGHU
ODZ´7KLVGHPDQGVXSSRUWVUHPHGLHVHYHQZKHUHWKHUHLVQRFRPSHOOLQJ
FODLPRIDULJKWWRDSHUVRQDOUHPHG\DQGTXDOLILHVLQVWUXPHQWDOOLPLWVRQ
UHPHGLDOULJKWV%\LQYRNLQJHTXDOVRYHUHLJQW\DVDULJKWDJDLQVWDUHPHG\
WKHShelby County &RXUWDLPHGWROHVVHQLWVEXUGHQWRMXVWLI\KDOWLQJ WKH
SUHFOHDUDQFHUHPHG\
B. Examples of Rights Against Remedies  
&RQVWLWXWLRQDO ULJKWV DJDLQVW UHPHGLHV DULVH XQGHU WKH 'XH 3URFHVV
&ODXVHWKH)LUVW$PHQGPHQWDQGWKH(TXDO3URWHFWLRQ&ODXVHWRQDPHD
IHZ7KHVH ULJKWV DUH QRW DEVROXWHEDUULHUV WR MXGLFLDO RU DGPLQLVWUDWLYH
UHOLHI,QVWHDG WKH\DUHOLPLWHGE\FODLPVRIULJKWVWRUHGUHVVDQGPRUH
LPSRUWDQWO\ E\ WKH LQVWUXPHQWDO GHPDQG IRU D V\VWHP RI UHPHGLHV
VXIILFLHQWWRHQVXUHWKHUXOHRIODZ
&RQVWLWXWLRQDOULJKWVDJDLQVWUHPHGLHVDUHOLPLWHGE\WKHGHPDQGIRU
DQ DGHTXDWH V\VWHP RI UHPHGLHV HYHQ ZKHUH RQO\ QRQFRQVWLWXWLRQDO
UHPHGLHV DUH DW VWDNH 7KDW PDNHV Shelby County ZKLFK LQYROYHG
HQIRUFHPHQW RI WKH )LIWHHQWK $PHQGPHQW ULJKW WR YRWH DOO WKH PRUH
XQXVXDOIRULWVIDLOXUHWRWDNHVHULRXVO\WKHQHHGIRUDGHTXDWHUHPHGLHV

  3DXO*HZLUW]Remedies and Resistance<$/(/-
*HZLUW]EULHIO\GLVFXVVHVULJKWVDJDLQVWUHPHGLHVDVRQHUHDVRQWROLPLWUHPHGLHV
EDVHGXSRQDEDODQFLQJRILQWHUHVWVEXWGRHVQRWH[SORUHWKHGLVWLQFWLRQVEHWZHHQ
WKHVHULJKWVDQGRWKHUOLPLWVRQUHPHGLDOHIIHFWLYHQHVVSee id. DW
  )DOORQ	0HOW]HUsupraQRWHDW
  See, e.g.8QLWHG6WDWHVY&DODQGUD86GHVFULELQJ
WKHH[FOXVLRQDU\UXOHDVD³MXGLFLDOO\FUHDWHGUHPHG\GHVLJQHGWRVDIHJXDUG)RXUWK
$PHQGPHQWULJKWVJHQHUDOO\WKURXJKLWVGHWHUUHQWHIIHFWRQIXWXUHXQODZIXOSROLFH
FRQGXFWUDWKHUWKDQDSHUVRQDOFRQVWLWXWLRQDOULJKWRIWKHSDUW\DJJULHYHG´but 
see +XGVRQ Y 0LFKLJDQ  86    UHIOHFWLQJ WKH &RXUW¶V
UHWUHQFKPHQWIURPH[FOXVLRQDU\UXOH
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



1. Due Process 
7KH'XH3URFHVV&ODXVHSURKLELWVD³GHSULYD>WLRQ@RIOLIHOLEHUW\RU
SURSHUW\ ZLWKRXW GXH SURFHVV RI ODZ´ 7KH 'XH 3URFHVV &ODXVH ZDV
GHVLJQHGWRSURWHFWLQGLYLGXDOVDJDLQVWDUELWUDU\JRYHUQPHQWDFWLRQ0RUH
VSHFLILFDOO\GXHSURFHVVGRFWULQHKDVUHFRJQL]HGULJKWVDJDLQVWUHPHGLHV
WRSUHYHQW³DUELWUDU\FRHUFLRQ´7KLVULJKWDJDLQVWDUELWUDU\HQIRUFHPHQW
LVIOH[LEOHKRZHYHULQERWKLWVSURFHGXUDODQGVXEVWDQWLYHDVSHFWV 
Ex parte YoungZKLFK LVZHOO NQRZQ DV VXSSRUWLQJ WKH ULJKW WR D
UHPHG\DOVRVXSSRUWVDGXHSURFHVVULJKWDJDLQVWUHPHGLHVYoung LPSOLHG
DSULYDWH ULJKWRIDFWLRQ IRUDSURVSHFWLYH LQMXQFWLRQDJDLQVWD WKUHDWHQHG
VWDWHHQIRUFHPHQWDFWLRQ7KHYoung&RXUWDOVRKHOGWKDWDVWDWHFULPLQDO
VWDWXWHYLRODWHVGXHSURFHVVZKHUHWKH³ILQHV>DUH@VRHQRUPRXVDVWR
LQWLPLGDWH´UHJXODWHGSDUWLHVDQG WKXVGHWHUWKHPIURP³UHVRUWLQJ WR WKH
FRXUWVWRWHVWWKHYDOLGLW\RIWKHOHJLVODWLRQ´
Young¶V SURJHQ\ KDV DSSOLHG WKLV ULJKW DJDLQVW FLYLO UHPHGLHV WR
FRQVWUXHVWDWXWRU\GDPDJHVSURYLVLRQVLQPRGHUQUHJXODWRU\VWDWXWHV7KH
&RPSUHKHQVLYH (QYLURQPHQWDO 5HVSRQVH &RPSHQVDWLRQ DQG /LDELOLW\
$FW³&(5&/$´IRUH[DPSOHHPSRZHUVWKH(QYLURQPHQWDO3URWHFWLRQ
$JHQF\ ³(3$´ WR LVVXH XQLODWHUDO DGPLQLVWUDWLYH RUGHUV UHTXLULQJ
FRUSRUDWLRQVWRFOHDQXSLQGXVWULDOSROOXWLRQ,IDFRUSRUDWLRQUHIXVHVWR
FRPSO\ZLWKWKH(3$¶VRUGHUWKH(3$PD\EULQJDQHQIRUFHPHQWDFWLRQ
RU FOHDQXS WKH VLWH DQGVXH WR UHFRYHU LWV FRVWV ,I WKH(3$VXHV WKH

  86&2167DPHQG9seealsoid.DPHQG;,9³>1@RUVKDOODQ\6WDWH
GHSULYHDQ\SHUVRQRIOLIHOLEHUW\RUSURSHUW\ZLWKRXWGXHSURFHVVRIODZ´
  %0:RI1$P ,QF Y*RUH 86   %UH\HU -
FRQFXUULQJ
  'XHSURFHVVULJKWVUHIOHFWGHRQWRORJLFDOYDOXHVEXWDUHIOH[LEOHDQGVKDSHG
E\ FRQVHTXHQWLDOLVW FRQFHUQV DV ZHOO8QGHU WKH WKUHHIDFWRU WHVW RIMathews v. 
Eldridge86FRXUWVGHFLGHZKHWKHUWKHJRYHUQPHQWYLRODWHG
SURFHGXUDO GXH SURFHVV E\ EDODQFLQJ ³WKH SULYDWH DQG JRYHUQPHQWDO LQWHUHVWV DW
VWDNH´DQGFRQVLGHULQJ³WKHQDWXUHRIWKHH[LVWLQJSURFHGXUHV´Id.7KHFRQWRXUVRI
VXEVWDQWLYH GXH SURFHVV ULJKWV DUH VLPLODUO\ VKDSHG E\ EDODQFLQJ SULYDWH DQG
JRYHUQPHQWDOLQWHUHVWVXQGHUDVFKHPHRIPXOWLWLHUHGUHYLHZSee :LWWY'HS¶WRI
WKH$LU)RUFH)G±WK&LUGLVFXVVLQJGLIIHUHQWWLHUVRI
VXEVWDQWLYHGXHSURFHVVFKDOOHQJHV
  86
  Seeid.DW±
  See id.DW±$UPVWURQJY([FHSWLRQDO&KLOG&WU,QF6&W
H[SODLQLQJ WKDW³DELOLW\ WR VXH´ LQYoung DQGVLPLODUFDVHV
UHVWVRQ³MXGJHPDGHUHPHG\´
  Young86DW
  See 6ROLG 6WDWH&LUFXLWV ,QF Y (3$ )G  ± WK&LU

  See id.
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

GHIHQGDQWPD\EHVXEMHFWWRVXEVWDQWLDOILQHVRUWUHEOHGDPDJHV,QYRNLQJ
YoungGHIHQGDQWVKDYHDUJXHGWKDWWKH\KDYHDGXHSURFHVVULJKWDJDLQVW
WKHVXEVWDQWLDOUHPHGLHVDYDLODEOHWRWKH(3$/RZHUIHGHUDOFRXUWVKDYH
FRQVWUXHG&(5&/$WRSHUPLW³UHDVRQDEOHJURXQGVWRWHVWWKHYDOLGLW\´RI
WKH(3$¶VRUGHUVZKLFKVDWLVILHVWKHGXHSURFHVVULJKWDJDLQVWUHPHGLHV
WKDW GHWHU D SDUW\ IURP VHHNLQJ MXGLFLDO UHYLHZ 7KLV LQWHUSUHWDWLRQ LV
QHFHVVDU\ DV WKH (LJKWK &LUFXLW SXW LW WR ³SURWHFW WKH JRYHUQPHQW¶V
LQWHUHVW´LQDQHIIHFWLYHV\VWHPIRUHQIRUFLQJ&(5&/$
7KHFRQVWLWXWLRQDOODZRISXQLWLYHGDPDJHVDOVRWDNHVDFFRXQWRIWKH
GHPDQG IRU DQ DGHTXDWH V\VWHP RI UHPHGLHV 'XH SURFHVV LPSRVHV
SURFHGXUDODQGVXEVWDQWLYH OLPLWVRQSXQLWLYHGDPDJHV6XEVWDQWLYHO\D
³JURVVO\ H[FHVVLYH´ SXQLWLYH GDPDJHV DZDUG ³FRQVWLWXWHV DQ DUELWUDU\
GHSULYDWLRQ RI SURSHUW\´ DQG WKXV YLRODWHV WKH GHIHQGDQW¶V GXH SURFHVV
ULJKWWRSURSHUW\7RGHWHUPLQHLIDQDZDUGLVJURVVO\H[FHVVLYHWKH&RXUW
FRQVLGHUV WKH ³UHSUHKHQVLELOLW\ RI WKH GHIHQGDQW¶VPLVFRQGXFW´ DQG WKH
³GLVSDULW\´EHWZHHQ WKHKDUP WR WKHSODLQWLIIDQG WKHSXQLWLYHGDPDJHV
ZKLOHFRPSDULQJWKHSXQLWLYHGDPDJHVDZDUGZLWKWKHFLYLOUHPHGLHVDQG
FULPLQDOSHQDOWLHVDYDLODEOHIRUFRPSDUDEOHPLVFRQGXFW
,Q WHUPV RI ULJKWV WKH GXH SURFHVV OLPLW RQ SXQLWLYH DZDUGV UHIOHFWV D
SULQFLSOHRISURSRUWLRQDOSXQLVKPHQWWKDWDSSHDUVLQDZLGHDUUD\RIGRFWULQDO
DUHDVDQGLVIDPLOLDULQWKHODZRIUHPHGLHV)RUH[DPSOHDSXQLWLYHGDPDJHV
DZDUGLQOLQHZLWKWKHRWKHUDYDLODEOHUHPHGLHVDQGSHQDOWLHVLVDOOHOVHEHLQJ
HTXDOPRUHOLNHO\WREHSURSRUWLRQDOWRWKHZURQJDQGWKXVFRQVWLWXWLRQDO
&RPSDULQJWKHDZDUGZLWKRWKHUUHPHGLHVDOVRUHTXLUHVWKHFRXUWWRFRQVLGHU
WKH V\VWHPLF GHPDQG IRU DQ DGHTXDWH V\VWHP RI UHPHGLHV $V WKH &RXUW
H[SODLQHGLQBMW of North America, Inc. v. GoreDSXQLWLYHGDPDJHVDZDUG
³FDQQRW EH MXVWLILHG RQ WKH JURXQG WKDW LW ZDV QHFHVVDU\ WR GHWHU IXWXUH
PLVFRQGXFW ZLWKRXW FRQVLGHULQJ ZKHWKHU OHVV GUDVWLF UHPHGLHV FRXOG EH
H[SHFWHGWRDFKLHYHWKDWJRDO´:KHUHKRZHYHUWKHDZDUGFDQQRW³IDLUO\
EH FDWHJRUL]HG DV µJURVVO\ H[FHVVLYH¶´ JLYHQ WKH VWDWH¶V LQVWUXPHQWDO

  See id.
  Id.DW
  Id.DW±
  Id.DWsee also*HQ(OHF&RY-DFNVRQ)G'&
&LU&LW\RI5LDOWRY:&RDVW/RDGLQJ&RUS)GWK&LU
(PS¶UV,QVRI:DXVDXY%URZQHU)GWK&LU
  6WDWH)DUP0XW$XWR,QV&RY&DPSEHOO86
  Id.DW
  See7UDF\$7KRPDVCongress’ Section 5 Power and Remedial Rights
8&'$9,6/5(9
  See, e.g.&RRSHU,QGXV,QFY/HDWKHUPDQ7RRO*US,QF86

  86
  Id.DW
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

LQWHUHVWVLQSXQLVKPHQWDQGGHWHUUHQFHWKHGHIHQGDQWKDVQRGXHSURFHVV
ULJKWDJDLQVWWKHSXQLWLYHUHPHG\
'XHSURFHVVOLPLWVQRWRQO\VSHFLILFMXGLFLDOUHPHGLHVEXWDOVRULJKWVRI
DFWLRQDQGDGPLQLVWUDWLYHUHPHGLHVDYDLODEOHWKURXJKDJHQF\DGMXGLFDWLRQ)RU
LQVWDQFHWKHOLPLWVRQZKRPD\VWDQGIRUWKHJRYHUQPHQWLQFRXUWKDYHDGXH
SURFHVVFRPSRQHQW%\OLPLWLQJWKHOHJLVODWXUH¶VDXWKRULW\WRDVVLJQSXEOLF
ULJKWV RI DFWLRQ VWDQGLQJ GRFWULQH LPSOHPHQWV D GXH SURFHVV FRQFHUQZLWK
SURWHFWLQJ OLIH OLEHUW\ DQG SURSHUW\ DJDLQVW DUELWUDU\ HQIRUFHPHQW 'XH
SURFHVVMXULVSUXGHQFHUHIOHFWVWKDWXQGHUO\LQJLQWXLWLRQ,QMarshall v. Jerrico, 
Inc.IRUH[DPSOHWKH&RXUWRSLQHGWKDWGXHSURFHVVPD\FUHDWHDULJKWDJDLQVW
DUHPHGLDOVFKHPHWKDW³LQMHFWVDSHUVRQDOLQWHUHVWILQDQFLDORURWKHUZLVH´LQWR
DQ DJHQF\¶V HQIRUFHPHQW GHFLVLRQ 6LPLODUO\ LQFuentes v. Shevin WKH
&RXUWVWUXFNGRZQDUHPHGLDOVFKHPHWKDWSHUPLWWHG³>S@ULYDWHSDUWLHVVHUYLQJ
WKHLURZQSULYDWHDGYDQWDJHXQLODWHUDOO\>WR@LQYRNHVWDWHSRZHUWRUHSOHY\
JRRGVIURPDQRWKHU´ZLWKRXWD³IDLUSULRUKHDULQJ´/LNHWKHULJKWDJDLQVW
JURVVO\H[FHVVLYHSXQLWLYHGDPDJHVWKHVHGXHSURFHVVULJKWVDUHIOH[LEOH
DQGOLPLWHGE\WKHSXEOLFLQWHUHVWLQDIXQFWLRQLQJV\VWHPRIUHPHGLHV
2. First Amendment 
7KH)LUVW$PHQGPHQWDOVRFUHDWHVULJKWVDJDLQVWFLYLOUHPHGLHV$VNew 
York Times Co. v. Sullivan DQQRXQFHG³:KDWD6WDWHPD\QRWFRQVWLWXWLRQDOO\
EULQJDERXWE\PHDQVRIDFULPLQDOVWDWXWHLVOLNHZLVHEH\RQGWKHUHDFKRILWV
FLYLOODZRIOLEHO´7KH)LUVW$PHQGPHQWWKHUHIRUHFRQVWUDLQVFLYLOOLDELOLW\IRU
VSHHFK LQFOXGLQJ UHTXLULQJ WKH SODLQWLII WR PDNH DGGLWLRQDO RU JUHDWHU

  Id.DW6WDWHFRXUWVKDYHDOVRLQFRUSRUDWHGLQVWUXPHQWDOIDFWRUVLQWR
MXGLFLDOUHYLHZRISXQLWLYHGDPDJHVDZDUGVSee, e.g.*UHHQ2LO&RY+RUQVE\
6RG±$ODFRQVLGHULQJZKHWKHUDYDLODEOHUHPHGLHVDUH
VXIILFLHQW³WRHQFRXUDJHSODLQWLIIVWREULQJZURQJGRHUVWRWULDO´JLYHQ³>D@OOWKH
FRVWVRIOLWLJDWLRQ´
  See 6HWK'DYLVStanding Doctrine’s State Action Problem 1275(
'$0( / 5(9 IRUWKFRPLQJ  available at KWWSSDSHUVVVUQFRPVRO
SDSHUVFIP"DEVWUDFWBLG 
  See id.PDQXVFULSWDW±
  86
  Id.DW±
  86
  Id.DW
  See generally0DWKHZVY(OGULGJH86±±
GLVFXVVLQJ WKUHH IDFWRUV WR EH FRQVLGHUHG LQ SURFHGXUDO GXH SURFHVV FDVHV
LQFOXGLQJ³WKHSULYDWHDQGJRYHUQPHQWDOLQWHUHVWVDWVWDNHDQGWKHQDWXUHRI
WKHH[LVWLQJSURFHGXUHV´
  86
  Id.DW
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


VKRZLQJVWKDQWRUWODZRWKHUZLVHUHTXLUHVWRHVWDEOLVKYLRODWLRQRIDGXW\
SullivanIRULQVWDQFHUHTXLUHGDSXEOLFRIILFLDOWRSURYH³DFWXDOPDOLFH´
WRUHFRYHUGDPDJHVIRUGHIDPDWLRQUHMHFWLQJVWDWHWRUWODZWKDWSUHVXPHG
IDOVLW\DQGGDPDJHVXQGHUDWKHRU\RI³OLEHOSHUVH´
7KH )LUVW $PHQGPHQW ULJKW DJDLQVW UHPHGLHV IRU ZURQJIXO VSHHFK
GLVWLQJXLVKHVLQMXQFWLRQVIURPGDPDJHVNear v. Minnesota WKHIRXQGDWLRQDO
FDVH UHYHUVHGDVWDWHFRXUWLQMXQFWLRQWKDWSUHYHQWHGDQHZVSDSHUSXEOLVKHU
IURPSXEOLVKLQJ³PDOLFLRXVVFDQGDORXVRUGHIDPDWRU\´VWDWHPHQWVDERXWWKH
0LQQHDSROLVPD\RU RWKHU SXEOLFRIILFLDOV DQG ODZ HQIRUFHPHQW 6WULNLQJ
GRZQWKHVWDWXWHXSRQZKLFKWKHLQMXQFWLRQZDVEDVHGWKH&RXUWKHOGWKDWD
SULRU UHVWUDLQW XSRQ SXEOLFDWLRQ RI D QHZVSDSHU ³LV RI WKH HVVHQFH RI
FHQVRUVKLS´DQGLQFRQVLVWHQWZLWKWKH)LUVW$PHQGPHQWHYHQZKHQLWWDNHVWKH
IRUPRIDQLQMXQFWLRQUDWKHUWKDQDOLFHQVLQJVFKHPH7KH&RXUWVXJJHVWHG
WKH)LUVW$PHQGPHQWULJKWDJDLQVW UHPHGLHVIRUGHIDPDWRU\VSHHFKZDV
QRWDEVROXWHKRZHYHU7KH&RXUWH[SODLQHG³>U@HPHGLHVIRUOLEHOUHPDLQ
DYDLODEOHDQGXQDIIHFWHG´DQGWKHVWDWXWHZDV³QRWDLPHGDWWKHUHGUHVVRI
LQGLYLGXDORUSULYDWHZURQJV´,WWKHUHIRUHOHIWRSHQ³TXHVWLRQVDVWR
>WKH@SURWHFW>LRQRI@SULYDWHULJKWVDFFRUGLQJWRWKHSULQFLSOHVJRYHUQLQJ
WKHH[HUFLVHRIWKHMXULVGLFWLRQRIFRXUWVRIHTXLW\´WKDWLVTXHVWLRQVWKDW
DULVHZKHUHWKHUHLVDVWURQJFRXQWHUYDLOLQJFODLPRIDULJKWWRDUHPHG\
7KH )LUVW $PHQGPHQW ULJKW DJDLQVW DQ LQMXQFWLRQ VHHPV WR EH D
FRXQWHUH[DPSOHWRWKHQRWLRQWKDWULJKWVDJDLQVWUHPHGLHVPD\EHOLPLWHG
WRHQVXUHDQDGHTXDWHUHPHGLDOV\VWHP$IWHUDOO³LWKDVEHHQUHSHDWHGDV
DWUXLVPµHTXLW\ZLOOQRWHQMRLQDOLEHO¶´%XWWKHUHLVPRUHSOD\LQWKH
MRLQWVRIWKHGRFWULQHWKDQILUVWDSSHDUV7KRXJKWKH)LUVW$PHQGPHQWULJKW

  See'DYLG6+DQRethinking Speech-Tort Remedies:,6/5(9
 GLVFXVVLQJ ³WHQVLRQVEHWZHHQ WRUW ODZDQG WKH)LUVW$PHQGPHQW¶V
SURWHFWLRQRIIUHHVSHHFK´'DYLG6$UGLDFreedom of Speech, Defamation, and 
Injunctions:0	0$5</5(9DQDO\]LQJ)LUVW$PHQGPHQW
OLPLWVRQLQMXQFWLRQVLQGHIDPDWLRQFDVHV'DQLHO-6RORYH	1HLO05LFKDUGV
Rethinking Free Speech and Civil Liability  &2/80 / 5(9  
GLVFXVVLQJ)LUVW$PHQGPHQWOLPLWVRQFLYLOOLDELOLW\IRUVSHHFK
  86DW±
  86
  Id.DWLQWHUQDOTXRWDWLRQPDUNVRPLWWHG
  Id.DW
  Id.DW
  Id.DWFLWLQJ5RVFRH3RXQGEquitable Relief Against Defamation and 
Injuries to Personality +$59/5(9  ³7KH KHVLWDWLRQ LI QRW
GRZQULJKWUHIXVDORI$PHULFDQODZWRDOORZSUHYHQWLYHUHPHGLHVLQRUGHUWRVHFXUH
LQWHUHVWVRISHUVRQDOLW\ZKHUHUHGUHVVE\ZD\RIGDPDJHVLVRIWHQREYLRXVO\LQDGHTXDWH
RUHYHQZKROO\LQDSSOLFDEOHKDVIUHTXHQWO\EHHQFULWLFL]HG´
  $UGLDsupraQRWHDW
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

DJDLQVWLQMXQFWLYHUHOLHILQGHIDPDWLRQFDVHVUHPDLQVUREXVWFRXUWVKDYH
EHJXQWRWUHDWWKHSUREOHPLQLQVWUXPHQWDOWHUPV
&RQVLGHU IRU H[DPSOH WKH &DOLIRUQLD 6XSUHPH&RXUW¶V GHFLVLRQ WR
SHUPLW QDUURZ LQMXQFWLYH UHOLHI DJDLQVW GHIDPDWRU\ VSHHFK LQ Balboa 
Island Village Inn, Inc. v. Lemen7KHVWDWHVXSUHPHFRXUWUHMHFWHGWKH
GHIHQGDQW¶VDUJXPHQW³WKDW WKHRQO\UHPHG\IRUGHIDPDWLRQLVDQDFWLRQ
IRUGDPDJHV´UHDVRQLQJWKDW³DMXGJPHQWIRUPRQH\GDPDJHVZLOOQRWDOZD\V
JLYHWKHSODLQWLIIHIIHFWLYHUHOLHIIURPDFRQWLQXLQJSDWWHUQRIGHIDPDWLRQ´,W
GLVWLQJXLVKHGSUHOLPLQDU\LQMXQFWLYHUHOLHIEHIRUHWULDODQGSRVWWULDOLQMXQFWLRQV
³WRSUHYHQWDGHIHQGDQWIURPUHSHDWLQJVWDWHPHQWVWKDWKDYHEHHQMXGLFLDOO\
GHWHUPLQHGWREHGHIDPDWRU\´:KHUHDQ³DZDUGRIGDPDJHV>LV@LQVXIILFLHQW
WR GHWHU WKH GHIHQGDQW IURP FRQWLQXLQJ WKH WRUWXRXV EHKDYLRU´ WKH )LUVW
$PHQGPHQW ULJKW DJDLQVW LQMXQFWLYH UHOLHI GRHV QRW EDU D ³SLQSRLQWHG´
LQMXQFWLRQWRDFKLHYH³WKHHVVHQWLDOQHHGVRIWKHSXEOLFRUGHU´ 
7KHUHPHGLDODSSURDFKWR)LUVW$PHQGPHQWOLPLWVRQWRUWODZDOVRHQWDLOV
FDOLEUDWLQJGDPDJHVUHPHGLHV,QGertz v. Robert Welch, Inc.WKH&RXUWKHOG
WKDWSULYDWHGHIDPDWLRQSODLQWLIIVJHWDFWXDOGDPDJHVIRUQHJOLJHQFHLQDFDVH
LQYROYLQJ³SXEOLFLVVXHV´EXWQRWSUHVXPHGRUSXQLWLYHGDPDJHV7KH&RXUW
WUHDWHGWKHSUREOHPDVRQHWKDWFDOOHGIRUEDODQFLQJ³FRPSHWLQJYDOXHV´7KH
VWDWHKDGD³OHJLWLPDWH LQWHUHVW´LQUHFRJQL]LQJWKHULJKWWRDUHPHG\
ZKLFKHQWDLOHG³FRPSHQVDWLQJSULYDWHLQGLYLGXDOVIRUZURQJIXOLQMXU\WR
UHSXWDWLRQ´3ULYDWHLQGLYLGXDOVKDYHOHVVDFFHVVWKDQSXEOLFRIILFLDOVWR
WKH ³ILUVW UHPHG\ RI DQ\ YLFWLP RI GHIDPDWLRQ>@    VHOIKHOS´
$FFRUGLQJO\ WKH VWDWH LQWHUHVW LQ DIIRUGLQJ SULYDWH SODLQWLIIV D GDPDJHV
UHPHG\ LV JUHDWHU WKDQ LQ WKH FDVH RI SXEOLF RIILFLDOV 7KLV LQWHUHVW LV
VDWLVILHGE\DUXOHSHUPLWWLQJSULYDWHSODLQWLIIVWRREWDLQDFWXDOGDPDJHV
IRU QHJOLJHQW GHIDPDWLRQ 3UHVXPHG RU SXQLWLYH GDPDJHV LQ FRQWUDVW

  See (UZLQ&KHPHULQVN\Injunctions in Defamation Cases6<5$&86(
/ 5(9    ³7KH VWURQJ SUHVXPSWLRQ DJDLQVW SULRU UHVWUDLQWV LV
HYLGHQFHGE\WKHIDFWWKDWWKH6XSUHPH&RXUWKDVQHYHUXSKHOGDSULRUUHVWUDLQWDV
DSHUPLVVLEOHUHPHG\LQDGHIDPDWLRQDFWLRQ´
  See infra QRWHV±DQGDFFRPSDQ\LQJWH[W
  3G&DO
  Id.
  Id.DW
  Id. DW 7KH&DOLIRUQLD 6XSUHPH&RXUW KHOG WKH LQMXQFWLRQZDV QRW
QDUURZHQRXJKDQGUHYHUVHG LW LQSDUWRQ WKDWEDVLV Id.DWsee also(UZLQ
&KHPHULQVN\Tucker Lecture, Law and Media Symposium:$6+	/((/
5(9 ±  GLVFXVVLQJ XVH RI LQMXQFWLRQV ³OLPLWHG WR VSHFLILF
VSHHFKWKDWLVSURYHQWREHIDOVH´
  86
  Id.DW
  Id.DW
  Id. DW
  Id.DW
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


UHTXLUH D VKRZLQJ RI DFWXDO PDOLFH XQGHU WKH )LUVW $PHQGPHQW 7KH
Gertz DSSURDFKZDV³SHQDOW\VHQVLWLYH´LW³GLGQRWOLPLWWKHVWDWH¶VSRZHU
WRLPSRVHOLDELOLW\´EXWUDWKHU³OLPLW>HG@WKHDPRXQWRIGDPDJHVWKDWWKH
VWDWHFRXOGDWWDFKWRWKLVOLDELOLW\´
7KXVDOWKRXJKVRPHGHFLVLRQVOLPLWLQJWRUWODZRQ)LUVW$PHQGPHQW
JURXQGVWUHDWWKHSUREOHPDVRQHRISULPDU\ODZRWKHUVKHZWRDUHPHGLDO
DSSURDFK 8QGHU WKLV DSSURDFK WKH SXEOLF LQWHUHVW LQ DQ HIIHFWLYH
HQIRUFHPHQWV\VWHPLVUHOHYDQWWRGHWHUPLQLQJZKHQWKH)LUVW$PHQGPHQW
SUHFOXGHVDUHPHGLDOULJKW$ILQDOH[DPSOHXQGHUVFRUHVWKHSRLQW,QNike 
v. Kasky WKH&RXUWJUDQWHGFHUWLRUDULWRFRQVLGHUZKHWKHU&DOLIRUQLD¶V
XQIDLUFRPSHWLWLRQ ODZYLRODWHG WKH)LUVW$PHQGPHQW ,Q WKDWFDVH D
SULYDWH SODLQWLII VXHG 1LNH XQGHU &DOLIRUQLD¶V XQIDLU FRPSHWLWLRQ ODZ
FODLPLQJVWDQGLQJIRUWKHSXEOLFDQGDOOHJLQJWKDW1LNHKDGIDOVHO\GHQLHG
WKDWLWKDGRSHUDWHGVZHDWVKRSVLQ6RXWKHDVW$VLD7KH&RXUWXOWLPDWHO\
GLVPLVVHG WKHZULW DV LPSURYLGHQWO\ JUDQWHG ,Q KLV GLVVHQW IURP WKH
GLVPLVVDO-XVWLFH6WHSKHQ%UH\HUDUJXHGWKDWWKH)LUVW$PHQGPHQWOLPLWV
D VWDWH IURP DXWKRUL]LQJ SULYDWH DWWRUQH\V JHQHUDO WR VWDQG IRU WKH VWDWH
XQOHVVWKHUHDUH³OHJDODQGSUDFWLFDOFKHFNV´WRHQVXUHWKHSULYDWHOLWLJDQW
GRHVQRWXVHOLWLJDWLRQDVDZD\RIVXSSUHVVLQJSURWHFWHGVSHHFK7KHUH
DUH LQVWUXPHQWDO UHDVRQV -XVWLFH %UH\HU DFNQRZOHGJHG WR XVH SULYDWH

  Id.DW
  0LFKDHO&RHQHQOf Speech and Sanctions: Toward A Penalty-Sensitive 
Approach to the First Amendment&2/80/5(9
  $V-XVWLFH3RWWHU6WHZDUWPHPRUDEO\SXWLWLQRosenblatt v. Baer³>W@KH
)LUVWDQG)RXUWHHQWK$PHQGPHQWVKDYHQRWVWULSSHGSULYDWHFLWL]HQVRIDOOPHDQV
RI UHGUHVV IRU LQMXULHV LQIOLFWHG XSRQ WKHP E\ FDUHOHVV OLDUV´ 86  
6WHZDUW-FRQFXUULQJsee also1DWKDQ%2PDQ	-DVRQ06RORPRQ
The Supreme Court’s Theory of Private Law'8.(/- 
H[SODLQLQJWKDW-XVWLFH6WHZDUWWUDFHGULJKWWRUHGUHVVWRWKHGXHSURFHVV³LGHDRI
µRUGHUHGOLEHUW\¶´
  7KLV $UWLFOH VKRZV WKDW WKH LQWHUSOD\ EHWZHHQ ULJKWV DQG UHPHGLHV
LQFOXGHVDGHIHQGDQW¶VULJKWVDJDLQVWUHPHGLHV,QRWKHUZRUGVULJKWVDQGUHPHGLHV
DUH ³LQH[WULFDEO\ LQWHUWZLQHG´ DQG QRW MXVW EHFDXVH D SODLQWLII¶V ULJKWV GHSHQG
XSRQUHPHGLHVIRUWKHLUHQIRUFHPHQW'DU\O-/HYLQVRQRights Essentialism and 
Remedial Equilibration &2/80/5(9   2I FRXUVH LW LV
SRVVLEOH DQG VRPHWLPHV KHOSIXO WR MHWWLVRQ DQ\ GLVWLQFWLRQ EHWZHHQ ULJKWV DQG
UHPHGLHVGHVFULELQJ IRUH[DPSOH)LUVW$PHQGPHQWULJKWVDJDLQVWUHPHGLHVDV
OLPLWVRQGXWLHVLQWRUWODZ%XWQRWDOOWKHFDVHVRIULJKWVEDVHGOLPLWVRQUHPHGLHV
ILWHDVLO\LQWRWKDWPROGShelby CountyLQFOXGHG$QGFROODSVLQJWKHGLVWLQFWLRQ
EHWZHHQULJKWVDQGUHPHGLHVULVNVRYHUZKHOPLQJWKHDQDO\VLVRIKRZWKHLQWHUHVWV
RIGHIHQGDQWV²DQGSRWHQWLDOO\HQIRUFHPHQWWDUJHWV²EHDUXSRQUHPHGLDOGHVLJQ
See supra QRWHV±DQGDFFRPSDQ\LQJWH[W
  86
  Id. DW
  Id.DW±
  Id. DW
  Id.DW%UH\HU-GLVVHQWLQJ
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


DWWRUQH\V JHQHUDO EXW KH FRQFOXGHG WKH VWDWH FRXOG HIIHFWLYHO\ HQIRUFH LWV
UHVWULFWLRQVRQIDOVHDGYHUWLVLQJZLWKRXWDVZHHSLQJGHOHJDWLRQRIHQIRUFHPHQW
SRZHU WR SULYDWH OLWLJDQWV $OWKRXJK WKHUH DUH VWURQJ DUJXPHQWV DJDLQVW
-XVWLFH%UH\HU¶V )LUVW$PHQGPHQW WKHRU\ KLV DSSURDFK WR ULJKWV DJDLQVW
UHPHGLHVLVVRXQGWRGHWHUPLQHZKHWKHUDULJKWSUHFOXGHVDUHPHG\UHTXLUHVD
FRQVLGHUHGMXGJPHQWDERXWWKHQHHGIRUWKHUHPHG\WRHQVXUHHQIRUFHPHQWRI
WKHODZ
3. Equal Protection 
(TXDO SURWHFWLRQ KDV RIWHQ EHHQ XQGHUVWRRG WR SURWHFW ULJKWV to
UHPHGLHVDWOHDVWLQWKHVWDWHFRXUWV+RZHYHUHTXDOLW\PLJKWDOVRHQWDLO
OLPLWVRQUHPHGLHV,GHDOO\SDUWLHVZKRDUHHTXDOO\FXOSDEOH²RUHTXDOO\
OLNHO\WREHFXOSDEOH²VKRXOGEHVXEMHFWWRWKHVDPHSRWHQWLDOUHPHGLHV
5HPHGLHV WKDW DUH DYDLODEOH DJDLQVW VRPH ZURQJGRHUV EXW QRW RWKHUV
LPSRVHDQXQHTXDOEXUGHQLQFOXGLQJLQWKHIRUPRIFRPSOLDQFHFRVWV
7KHPRVW IDPLOLDUHTXDOSURWHFWLRQ OLPLWVRQUHPHGLHVGRQRWSURWHFW
UHJXODWHGSDUWLHVDQGZURQJGRHUV,QVWHDGWKH\SURWHFWWKLUGSDUWLHVZKRVH
LQWHUHVWV PD\ EH DIIHFWHG E\ UHPHGLDO DFWLRQ 5HYHUVH GLVFULPLQDWLRQ
FKDOOHQJHV WR UDFHFRQVFLRXV UHPHGLDO SURJUDPV DUH RQH H[DPSOH (TXDO
SURWHFWLRQ GRFWULQH VLJQLILFDQWO\ OLPLWV EXW GRHV QRW SUHFOXGH UDFH
FRQVFLRXVUHPHGLHV7KRXJK³IUDFWXUHG´WKHGRFWULQHJRYHUQLQJFRXUW
RUGHUHGDIILUPDWLYHDFWLRQH[SUHVVO\FRQVLGHUVWKHGHPDQGIRUDQDGHTXDWH
V\VWHPRIUHPHGLHVDVRQHRIVHYHUDOIDFWRUVWRGHWHUPLQHLIDUHPHG\LV
FRQVWLWXWLRQDO%H\RQGFRXUWRUGHUHG UHPHGLHV WKHJRYHUQPHQWKDV D
FRPSHOOLQJ LQWHUHVW LQ ³UHPHG\LQJ WKH HIIHFWV RI SDVW RU SUHVHQW UDFLDO

  Seeid.DW±
  See 7UHYRU : 0RUULVRQ Private Attorneys General and the First 
Amendment0,&+/5(9
  See7KRPDV53KLOOLSV6SHHFKThe Constitutional Right to a Remedy
1<8/5(9	Q
  &KHU\O/+DUULVLimiting Equality: The Divergence and Convergence of 
Title VII and Equal Protection  8 &+, /(*$/ )   GLVFXVVLQJ
³IUDFWXUHG´ RSLQLRQV WKDW KDYH QRW DGRSWHG VSHFLILF OHYHO RI VFUXWLQ\ EXW
H[SODLQLQJWKDW³JUDYLWDWLRQDOSXOOWRZDUGVVWULFWVFUXWLQ\DVWKHGRPLQDQWDQDO\VLV
VHHPVHYLGHQW´
  See 8QLWHG 6WDWHV Y 3DUDGLVH  86    SOXUDOLW\
RSLQLRQFRQVLGHULQJ³VHYHUDOIDFWRUVLQFOXGLQJWKHQHFHVVLW\IRUWKHUHOLHIDQG
WKH HIILFDF\ RI DOWHUQDWLYH UHPHGLHV´ id. DW  3RZHOO - FRQFXUULQJ
FRQVLGHULQJ³HIILFDF\RIDOWHUQDWLYHUHPHGLHV´/RFDORI6KHHW0HWDO:RUNHUV
,QW¶O$VV¶QY((2&86 SOXUDOLW\RSLQLRQ H[SODLQLQJ
WKDW UDFHFRQVFLRXV UHPHG\ PD\ EH ³QHFHVVDU\ WR UHPHG\    SHUYDVLYH DQG
HJUHJLRXV GLVFULPLQDWLRQ´ id. DW  3RZHOO - FRQFXUULQJ FRQVLGHULQJ
³HIILFDF\RIDOWHUQDWLYHUHPHGLHV´DVZHOODVVHYHUDORWKHUIDFWRUV
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


GLVFULPLQDWLRQ´EXWLWPXVWKDYHD³VWURQJEDVLVLQHYLGHQFH´WKDWUDFH
FRQVFLRXV UHPHGLHV DUH QHFHVVDU\ LQ RUGHU WR VDWLVI\ VWULFW VFUXWLQ\
1DUURZ WDLORULQJ UHTXLUHV WKDW UDFHFRQVFLRXVSURJUDPVEH ³VSHFLILFDOO\
DQGQDUURZO\IUDPHG´WRDFFRPSOLVKWKHJRYHUQPHQW¶VSXUSRVH,QRWKHU
ZRUGV DQ DIILUPDWLYH DFWLRQ SODQ WR EHQHILW UDFLDO PLQRULWLHV PXVW
³GLVFULPLQDWH>@DJDLQVWZKLWHVDVOLWWOHDVSRVVLEOHconsistent with effective 
remediation´Shelby County¶VHTXDOVRYHUHLJQW\GRFWULQHJRHVIXUWKHU
WKDQWKHVHHTXDOSURWHFWLRQFDVHVWRUHVWULFWUHPHGLHVIRUUDFLDOMXVWLFH
8QOLNH UHYHUVH GLVFULPLQDWLRQ FDVHV ZKLFK LQYROYH WKLUG SDUW\ ULJKWV
DJDLQVW UHPHGLHVShelby County LQYROYHGDQHTXDOLW\FODLPE\D UHJXODWHG
SDUW\ZLWKDUHFRUGRIZURQJGRLQJ(TXDOLW\ZLWKRXWFRQVLGHUDWLRQRIRWKHU
YDOXHV²OLEHUW\ IRU LQVWDQFH²GRHV QRW KRZHYHU FOHDUO\ VXSSRUW ULJKWV
DJDLQVWUHPHGLHV:KHUHWKHUHLVDQXQHTXDOGLVWULEXWLRQRIUHPHGLDOEXUGHQV
WKHVROXWLRQPD\EH³WRHLWKHUH[WHQGEXUGHQVWRRUUHPRYHWKHPIURPERWK
FODVVHV´7KHSULQFLSOHRIHTXDOUHPHGLHVIRUHTXDOZURQJVPD\DGGOLWWOHWR
WKHSULQFLSOHWKDW³HDFKSHUVRQVKRXOGUHFHLYHSXQLVKPHQWLQSURSRUWLRQWRKLV
JXLOW´ 8QVXUSULVLQJO\ WKHQ VWDWH FRXUWV KDYH UHVLVWHG LPSRVLQJ ULJKWV
DJDLQVWUHPHGLHVLQIDYRURIZURQJGRHUVVWDWLQJ³>W@KHUHLVQRHTXDOSURWHFWLRQ
UHTXLUHPHQWWRLPSRVHLGHQWLFDODZDUGVRQDOOSHUVRQV´
,QVWHDGHTXDOSURWHFWLRQUHYLHZXVXDOO\JLYHVOHJLVODWXUHVZLGHGLVFUHWLRQ
WRGUDZGLVWLQFWLRQVDPRQJUHJXODWHGSDUWLHV7KHFODVVLFVWDWHPHQWLVIRXQG
LQWilliamson v. Lee Optical of Oklahoma 2NODKRPD HQDFWHG D ODZ

  6KDZY+XQW86,QAdarand Constructors, Inc. 
v. PenaWKH&RXUWKHOGWKDW³&RQJUHVVOLNHWKH6WDWHVPD\WUHDWSHRSOHGLIIHUHQWO\
EHFDXVHRIWKHLUUDFHRQO\IRUFRPSHOOLQJUHDVRQV´867KH
&RXUW¶VDSSURDFKWRUDFHFRQVFLRXVUHPHGLDODFWLRQE\WKHIHGHUDOJRYHUQPHQWKDV
QRW DOZD\V EHHQ VR VWULFW ,QFullilove v. Klutznick D GLYLGHG &RXUW DIILUPHG
&RQJUHVV¶VVHWDVLGHIRUPLQRULW\EXVLQHVVHVLQWKH3XEOLF:RUN(PSOR\PHQW$FW
RI86±$V'UHZ'D\VKDVH[SODLQHGWKH-XVWLFHV
LQ WKH PDMRULW\ ³ZURWH WKHLU RZQ SRVW KRF UDWLRQDOL]DWLRQV´ RI WKH VWDWXWH
³FRQFOXGLQJ QRW WKDW &RQJUHVV µFRXOG UHDVRQDEO\ KDYH¶ UHOLHG EXW LQ IDFW WKDW
&RQJUHVV GLG UHO\ XSRQ´ ZKDW 'D\V FDOOV WKH ³JHQHUDO FRQGLWLRQ RI PLQRULW\
EXVLQHVVHQWHUSULVHV´'UHZ6'D\V,,,)XOOLORYH<$/(/-
  &LW\RI5LFKPRQGY-$&URVRQ&R86SOXUDOLW\
RSLQLRQLQWHUQDOTXRWDWLRQPDUNVRPLWWHG
  *UXWWHUY%ROOLQJHU86
  0DMHVNH Y &LW\ RI &KL  )G   WK &LU  TXRWLQJ
0F1DPDUD Y &LW\ RI &KL  )G   WK &LU  HPSKDVLV
DGGHG
  See infra 3DUW,,
  See infra 3DUW,,%
  .HQQHWK:6LPRQVThe Logic of Egalitarian Norms%8/5(9

  Id.DW
  8QLWHG)DUP%XUHDX0XW,QV&RY,UD1(±,QG&W
$SS
  86
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

SURKLELWLQJ DQ\RQH EXW D OLFHQVHG RSWRPHWULVW RU RSKWKDOPRORJLVW IURP
ILWWLQJOHQVHVWRH\HJODVVHVZLWKRXWDSUHVFULSWLRQ2SWLFLDQVFKDOOHQJHG
WKH ODZDVDQDUELWUDU\FRQVWUDLQWRQ WKHLUEXVLQHVV$SSO\LQJ UDWLRQDO
EDVLV UHYLHZXQGHU WKH'XH3URFHVV&ODXVH WKH&RXUW FRQFHGHG WKH ODZ
³PD\H[DFWDQHHGOHVVZDVWHIXOUHTXLUHPHQW´EXWUHDVRQHGWKDW³LWLVIRUWKH
OHJLVODWXUHQRWWKHFRXUWVWREDODQFHWKHDGYDQWDJHVDQGGLVDGYDQWDJHV´
7KH RSWLFLDQV DOVR FKDOOHQJHG WKH VFKHPH XQGHU WKH (TXDO 3URWHFWLRQ
&ODXVHDUJXLQJWKDWLWZDVXQFRQVWLWXWLRQDOIRUWKHOHJLVODWXUHWRH[HPSW
³VHOOHUVRIUHDG\WRZHDUJODVVHV´DQGQRWRSWLFLDQVIURPWKHODZ7KH
&RXUWUHVSRQGHGWKDWHTXDOSURWHFWLRQGRHVQRWLPSRVHVLJQLILFDQWOLPLWV
H[FHSW ZKHUH WKHUH KDV EHHQ ³LQYLGLRXV GLVFULPLQDWLRQ´ 7KH &RXUW
UHDVRQHGWKDW³>H@YLOVLQWKHVDPHILHOGPD\EHRIGLIIHUHQWGLPHQVLRQVDQG
SURSRUWLRQV UHTXLULQJ GLIIHUHQW UHPHGLHV´ $FFRUGLQJO\ ³>W@KH
OHJLVODWXUHPD\VHOHFWRQHSKDVHRIRQHILHOGDQGDSSO\DUHPHG\WKHUH
QHJOHFWLQJWKHRWKHUV´
7KLVGHIHUHQFHWROHJLVODWXUHVH[WHQGVHYHQWRDOHJLVODWLYHFKRLFHWR
LPSRVH FULPLQDO SHQDOWLHV RQ VRPH ZURQJGRHUV DQG FLYLO SHQDOWLHV IRU
RWKHUV IRU WKH VDPH ZURQJ ,Q Dixon v. District of Columbia IRU
H[DPSOH WKH'&&LUFXLW&RXUWRI$SSHDOVKHOG WKDWPRWRULVWVFKDUJHG
ZLWKFULPLQDOYLRODWLRQVIRUVSHHGLQJFRXOGQRWVWDWHDQHTXDOSURWHFWLRQ
FODLPE\DOOHJLQJWKDWVLPLODUO\VLWXDWHGVSHHGHUVZHUHVXEMHFWWRRQO\FLYLO
ILQHV DV D PDWWHU RI VWDWXWRU\ GHVLJQ 7KH 'LVWULFW RI &ROXPELD KDG
SURYLGHGE\VWDWXWHWKDWPRWRULVWVVSHHGLQJPRUHWKDQPLOHVSHUKRXU
RYHUWKHOLPLWZRXOGEHVXEMHFWWRRQO\FLYLOILQHVLIWKH\ZHUHFDXJKWE\
DQ DXWRPDWHG WUDIILF HQIRUFHPHQW V\VWHP %\ FRQWUDVW PRWRULVWV
FRPPLWWLQJWKHLGHQWLFDOYLRODWLRQ²VSHHGLQJPRUHWKDQPLOHVSHUKRXU
RYHUWKHOLPLW²ZRXOGEHVXEMHFWWRFULPLQDOSHQDOWLHVZKHQFDXJKWE\D
SROLFHRIILFHU7KH&RXUWKHOGWKLVIDFLDOO\GLVFULPLQDWRU\VFKHPHGLG
QRWYLRODWHHTXDOSURWHFWLRQDVDPDWWHURIODZ,QUHDFKLQJWKLVKROGLQJ
WKH&RXUWUHDVRQHGWKDWWKHGLVWLQFWLRQFRXOGEHQHFHVVDU\WRDFKLHYHWKH

  2NOD6HVV/DZV±
  Williamson86DW±
  Id.DW
  Id.DW
  Id.DW
  Id.
  Id. +HUH WKH&RXUWXVHG³UHPHG\´ LQDEURDGHUVHQVH WKDQ WKLV$UWLFOH
XVHVLWDSSDUHQWO\UHIHUULQJWRWKHHQDFWPHQWRIERWKSULPDU\DQGUHPHGLDOODZ
  )G'&&LU
  Id.DW
  See '&&2'(WR
  See '&&2'(0815(*6WLW/H[LV1H[LV
  Dixon)GDW
 LOUISIANA LAW REVIEW >9RO



'LVWULFW¶VDLPRIGHWHUULQJVSHHGLQJYLRODWLRQV³>%@HFDXVHHDFKSHQDOW\
DGYDQFHV WKH 'LVWULFW¶V GHWHUUHQFH LQWHUHVW LQ D GLIIHUHQW ZD\ DQG DW D
GLIIHUHQW FRVW´ WKH FRXUW UHDVRQHG LW SDVVHG UDWLRQDO EDVLV UHYLHZ
6SHFLILFDOO\EHFDXVH³WDUJHWHGHQIRUFHPHQWWKURXJKRIILFHUVWRSV´FDQRQO\
LGHQWLI\ VR PDQ\ YLRODWLRQV WKH OHJLVODWXUH FRXOG FUHDWH D ³YDULDEOH
HQIRUFHPHQWVFKHPH>WR@GHWHU>@PRUHPRWRULVWVIURPVSHHGLQJ´
&RXUWVKDYHVLPLODUO\UHMHFWHGHTXDOSURWHFWLRQFODLPVDJDLQVWSXQLWLYH
GDPDJHVUHDVRQLQJWKDWWKHOHJLVODWXUHPD\WUHDWZURQJGRHUVGLIIHUHQWO\LQ
RUGHU WRGHWHUPRUHZURQJV7KHSXEOLFLQWHUHVW LQD UHPHGLDOV\VWHP
WKDW DGHTXDWHO\ GHWHUV ZURQJV VXVWDLQV D VFKHPH WKDW PDNHV SXQLWLYH
GDPDJHV DYDLODEOH DJDLQVW VRPH EXW QRW DOO ZURQJGRHUV ZKR FRPPLW
VLPLODUZURQJV
5LJKWVLPSO\UHPHGLHVDQGULJKWVGHQ\UHPHGLHV%XWULJKWVWDONDERXW
UHPHGLHVXVXDOO\LVQRWDEVROXWH(YLGHQFHWKDWDUHPHG\LVQHFHVVDU\WR
UHGUHVVZURQJVDQGWRHQIRUFHWKHODZLVLPSRUWDQWWRDVVHVVLQJDFODLPRI
DQLQGLYLGXDOULJKWDJDLQVWDUHPHG\'XHSURFHVVOLPLWVSXQLWLYHGDPDJHV
EXWWKLVULJKWPXVWEHPHDVXUHGDJDLQVWWKHVWDWH¶VLQWHUHVWVLQSXQLVKPHQW
DQGGHWHUUHQFHWKH)LUVW$PHQGPHQWFUHDWHVDULJKWDJDLQVWLQMXQFWLRQVLQ
WRUW FDVHV EXW WKLV ULJKWPD\JLYHZD\ WR WKH ³SURWHFW>LRQ@ >RI@ SULYDWH
ULJKWV´ DQG WKH ³HVVHQWLDO QHHGV RI WKH SXEOLF RUGHU´ DQG HTXDO

  Id.DW
  Id.
  Id.DW
  See infraQRWH
  See, e.g.'HIHQGHU,QGXV,QFY1Z0XW/LIH,QV&R)6XSS
'6&KROGLQJWKDWVWDWHPD\DOORZ³DMXU\WRSXQLVKZHDOWKLHU
GHIHQGDQWVPRUHWRHIIHFWDSURSRUWLRQDOO\HTXDOGHWHUUHQW´-DFREV0IJ&RY
6DP%URZQ&R)6XSS:'0Raff’d in relevant part
)GWK&LUUHMHFWLQJHTXDOSURWHFWLRQFKDOOHQJHDQGH[SODLQLQJ
WKDW³>G@HIHQGDQWVDJDLQVWZKRPSXQLWLYHGDPDJHVDUHVRXJKWGRQRWFRQVWLWXWHD
VXVSHFWFODVV´*DOMRXUY*HQ$P7DQN&DU&RUS)6XSS±
('/DUHMHFWLQJDUJXPHQWWKDWSXQLWLYHGDPDJHVVFKHPH³DUELWUDULO\
WUHDWVVWRUHUVKDQGOHUVDQGWUDQVSRUWHUVGLIIHUHQWO\IURPRWKHUSHUVRQVDVVRFLDWHG
ZLWKKD]DUGRXVVXEVWDQFHV´
  1HDUY0LQQHVRWD86
  %DOERD,VODQG9LOO,QQ,QFY/HPHQ3G&DO2Q
RQH YLHZ WKHUH LV QRPHDQLQJIXO GLVWLQFWLRQ EHWZHHQ D WRUW SODLQWLII¶V ULJKW WR
UHGUHVVDQGWKHVWDWH¶VLQVWUXPHQWDOLQWHUHVWLQDV\VWHPRIUHPHGLHVWKDWHQIRUFHV
WKH ODZ7KH&RXUW¶V)LUVW$PHQGPHQWFDVHV VRPHWLPHVDGRSW WKLV³UHJXODWRU\
YLVLRQRIWRUWODZ´2PDQ	6RORPRQsupraQRWHDW7KHDGMXGLFDWRU\
DVSLUDWLRQWRSURYLGHSHUVRQDOUHPHGLHVIRUULJKWVLVGLVWLQFWKRZHYHUIURPWKH
UHJXODWRU\LQWHUHVW LQGHWHFWLQJDQGGHWHUULQJYLRODWLRQVRIODZSee 6HWK'DYLV
Implied Public Rights of Action&2/80/5(9±see also
2PDQ	6RORPRQsupraQRWHDW³>3@ULYDWHODZKDVYDOXHWKDWLVQRW
UHGXFLEOH WR UHJXODWLRQ´%HQMDPLQ&=LSXUVN\3DOVJUDI,Punitive Damages, 
and Preemption +$59/5(9    ³>'@HVSLWH WKH PDQ\
DVSHFWV RI WRUW ODZ WKDW UHQGHU LW LPSRUWDQWO\ SXEOLF>@ WKHUH LV VRPHWKLQJ
@ EQUAL SOVEREIGNTY AS A RIGHT AGAINST A REMEDY 



SURWHFWLRQSHUPLWV³YDULDEOH´UHPHGLDOVFKHPHVWKDWDGYDQFHWKHJRYHUQPHQW¶V
GHWHUUHQFH LQWHUHVW³LQDGLIIHUHQWZD\DQGDWDGLIIHUHQWFRVW´$OWKRXJK
WKHVHYDULRXVULJKWVDJDLQVW UHPHGLHVDUHQRW W\SLFDOO\DVVRFLDWHGZLWKHDFK
RWKHUWKH\UHIOHFWWKHFRPPRQSULQFLSOHWKDWULJKWVWDONDERXWUHPHGLHVGRHV
QRWFRPPLWXVWRULJKWVDVWUXPSV
,,(48$/629(5(,*17<$1'&2167,787,21$/5(0(',(6
6WDWHVOLNHLQGLYLGXDOVPD\FODLPULJKWVDJDLQVWUHPHGLHV6RYHUHLJQ
LPPXQLW\DWOHDVWXQGHUWKH5HKQTXLVWDQG5REHUWV&RXUWVKDVHQWDLOHG
VWDWHULJKWVWKDWFDQQRWEHUHGXFHGWRDQLQVWUXPHQWDOFDOFXOXV$WWKH
VDPHWLPHWKH&RXUW¶VVRYHUHLJQLPPXQLW\MXULVSUXGHQFHKDVFRQVLVWHQWO\
UHDIILUPHGWKHGHPDQGIRU³DPSOHPHDQVWRFRUUHFWRQJRLQJYLRODWLRQVRI
ODZ DQG WR YLQGLFDWH WKH LQWHUHVWV ZKLFK DQLPDWH WKH 6XSUHPDF\
&ODXVH´
A. The Equal Sovereignty Two-Step  
:LWKNorthwest Austin Municipal Utility District No. One v. Holder 
³NAMUDNO´ DQG Shelby County v. Holder WKH &RXUW KDV
UHFRJQL]HG DQ HTXDO VRYHUHLJQW\ ULJKW DJDLQVW UHPHGLHV WKDW LV KDUG WR
UHFRQFLOH ZLWK WKH GHPDQG WR GHWHU YLRODWLRQV RI WKH ODZ ,Q Shelby 
CountyWKH&RXUWWUHDWHGHTXDOVRYHUHLJQW\DVDWUXPSLQWZRZD\VILUVW
E\VWULNLQJGRZQ6HFWLRQRIWKH9RWLQJ5LJKWV$FWIRUODFNRIWKHSHUIHFW
IRUPXOD DQG VHFRQG E\ GLVPLVVLQJ DUJXPHQWV WKDW SUHFOHDUDQFH LV
QHFHVVDU\WRGHWHUYRWLQJZURQJVDVVHOIGHIHDWLQJ
1. 1$08'12Y+ROGHU 
%HZDUHZLWW\EHJLQQLQJVLQMXGLFLDORSLQLRQV$V&KLHI-XVWLFH-RKQ
5REHUWVIUDPHGWKHFDVHNAMUDNO v. HolderFRQFHUQHGD³VPDOOXWLOLW\
GLVWULFWUDLVLQJDELJTXHVWLRQ´QDPHO\³WKHFRQVWLWXWLRQDOLW\RI>6HFWLRQ@

GLVWLQFWLYHO\SULYDWHDERXWWKHFRPPRQODZRIWRUWV´*ROGEHUJsupraQRWH
DW  ³>1@RWZLWKVWDQGLQJ WKH GRPLQDQW WHQGHQF\ DPRQJPRGHUQ VFKRODUV WR
WUHDW WRUW ODZ DV DQ LQVWUXPHQW IRU DWWDLQLQJ SXEOLF JRDOV    LW LV VWLOO EHVW
XQGHUVWRRGDVDODZRIUHGUHVV´
  'L[RQY'LVWULFWRI&ROXPELD)G±'&&LU
  See =LFNsupra QRWHDW
  $OGHQY0DLQH86see also*UHHQY0DQVRXU
86
  86
  6&W
  See supra3DUW,%
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


RIWKH9RWLQJ5LJKWV$FW´7KH&RXUWGLGQRWDQVZHUWKDWTXHVWLRQEXW
UDWKHUIUHHGWKHVPDOOXWLOLW\GLVWULFWWRVHHNWREDLORXWIURP6HFWLRQ¶V
SUHFOHDUDQFHUHTXLUHPHQW
7KH 95$ LPSOHPHQWV WKH )LIWHHQWK $PHQGPHQW¶V EDQ RQ UDFLDOO\
GLVFULPLQDWRU\GHQLDOVRIWKHULJKWWRYRWHWKURXJKERWKQDWLRQZLGHUHPHGLHV
DQG PRUH WDUJHWHG UHPHGLHV 6HFWLRQ  ZKLFK DSSOLHV QDWLRQZLGH
SURKLELWVDQ\³VWDQGDUGSUDFWLFHRUSURFHGXUH´WKDW³UHVXOWVLQDGHQLDORU
DEULGJHPHQWRIWKHULJKWWRYRWHRQDFFRXQWRIUDFHRUFRORU´6HFWLRQ
SURYLGHVIRUWKHWDUJHWHGUHPHG\RISUHFOHDUDQFHZKLFKUHTXLUHVFRYHUHG
MXULVGLFWLRQV WR REWDLQ IHGHUDO DSSURYDO RI DQ\ FKDQJHV WR HOHFWLRQ
SURFHGXUHV6HFWLRQHQWDLOVERWKSULPDU\UXOHVDJDLQVWFKDQJHVWKDWKDYH
D GLVFULPLQDWRU\ SXUSRVH RUZRXOG DEULGJH WKH ULJKW WR YRWH RIPLQRULW\
JURXSVDQGUHPHGLDOUXOHVGLUHFWLQJDFRYHUHGMXULVGLFWLRQWRDSSO\WRWKH
$WWRUQH\ *HQHUDO RU D VSHFLDO GLVWULFW FRXUW IRU SUHFOHDUDQFH
-XULVGLFWLRQVPD\EDLORXWRI6HFWLRQ¶VUHPHGLDOVFKHPHE\VKRZLQJWKH\
KDYH QRW GLVFULPLQDWHG ZLWKLQ WKH SDVW GHFDGH DQG KDYH PDGH
³FRQVWUXFWLYH HIIRUWV WR HOLPLQDWH LQWLPLGDWLRQ DQG KDUDVVPHQW´ RI
YRWHUV
1$08'12 DSSOLHG WR EDLO RXW RI 6HFWLRQ  SUHFOHDUDQFH EXW WKH
GLVWULFWFRXUWKHOGLWZDVQRWD³SROLWLFDOVXEGLYLVLRQ´HOLJLEOHIRUEDLORXW
7KH 6XSUHPH &RXUW UHYHUVHG LQYRNLQJ WKH SULQFLSOH RI FRQVWLWXWLRQDO
DYRLGDQFH DQG FRQFOXGLQJ WKDW WKH 95$ SHUPLWWHG 1$08'12 WR EDLO
RXW7KDWSULQFLSOHZDVUHOHYDQWWKH&RXUWH[SODLQHGEHFDXVHRI³VHULRXV
FRQVWLWXWLRQDOFRQFHUQV´DERXW6HFWLRQ¶VSUHFOHDUDQFHUHPHG\:KDW¶V
SDVWLVSURORJXH:KDWZDVWRFRPHZDVZULWLQWKH&RXUW¶VFHOHEUDWLRQRIWKH
95$¶V³historic DFFRPSOLVKPHQWV´DQG³>p@ast VXFFHVV´7KHSUHFOHDUDQFH
UHPHG\WKH&RXUWLQWRQHG³LPSRVHVFXUUHQWEXUGHQVDQGPXVWEHMXVWLILHGE\
FXUUHQWQHHGV´

  Nw. Austin86DW
  86&2167DPHQG;9³7KHULJKWRIFLWL]HQVRIWKH8QLWHG6WDWHV
WRYRWHVKDOOQRWEHGHQLHGRUDEULGJHGE\WKH8QLWHG6WDWHVRUE\DQ\6WDWHRQ
DFFRXQWRIUDFHFRORURUSUHYLRXVFRQGLWLRQRIVHUYLWXGH´
  86&D:HVW:HVWODZWKURXJK3/
  Id.
  Seeid.
  Id.D
  1Z$XVWLQ0XQ8WLO'LVW1R2QHY0XNDVH\)6XSSG
''&
  1Z$XVWLQ0XQ8WLO'LVW1R2QHY+ROGHU86
³2XU XVXDO SUDFWLFH LV WR DYRLG WKH XQQHFHVVDU\ UHVROXWLRQ RI FRQVWLWXWLRQDO
TXHVWLRQV´
  Id.DW
  Id. DW±HPSKDVLVDGGHG
  Id.DW
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


2. 6KHOE\&RXQW\Y+ROGHU 
NAMUDNO¶VDSKRULVPKDV WKHULQJRIDWUXWKDERXWUHPHGLHV7KH
SXQLVKPHQWPXVWILWWKHFULPH2UDVRQHRIShelby County¶VGHIHQGHUV
KDVVWDWHG³UHPHGLHVQHHGWRPDWFKZURQJV´
,QShelby County WKH&RXUWZLWK&KLHI-XVWLFH5REHUWVDJDLQSHQQLQJ
WKHPDMRULW\RSLQLRQDQVZHUHGDFRQVWLWXWLRQDOTXHVWLRQEXWQRWTXLWHWKH
FRQVWLWXWLRQDOTXHVWLRQLWSRVHGLQNAMUDNO5DWKHUWKDQWRSSOH6HFWLRQ
GLUHFWO\WKH&RXUWUHPRYHGLWVIRXQGDWLRQE\VWULNLQJGRZQ6HFWLRQRI
WKH 95$ 6HFWLRQ  SURYLGHG WKH FRYHUDJH IRUPXOD IRU LGHQWLI\LQJ
MXULVGLFWLRQV WKDW KDG WR SUHFOHDU FKDQJHV XQGHU 6HFWLRQ  :LWK QR
MXULVGLFWLRQVFRYHUHGXQGHU6HFWLRQWKHUHUHPDLQVQRWKLQJWRSUHFOHDU
7KH&RXUWGLGQRWGHQ\WKDWYRWLQJZURQJVVWLOOH[LVWRUWKDW6HFWLRQ
SUHFOHDUDQFHKHOSVUHPHG\WKHP5DWKHUWKH&RXUWKHOGWKDW6HFWLRQ¶V
FRYHUDJHIRUPXODYLRODWHGD³WUDGLWLRQRIHTXDOVRYHUHLJQW\´XQGHUZKLFK
&RQJUHVVPD\QRWDGRSWDUHPHG\WKDWUHVXOWVLQ³GLVSDUDWHWUHDWPHQWRI
6WDWHV´XQOHVVWKDWUHPHG\³PDNHVVHQVHLQOLJKWRIFXUUHQWFRQGLWLRQV´
Shelby County ZDV XQVXUSULVLQJ DQG VKRFNLQJ DW WKH VDPH WLPH
8QVXUSULVLQJEHFDXVHNAMUDNO DOOEXWZURWHWKHIDWDOKROGLQJZKLFK
VFKRODUVKDGDQWLFLSDWHGDIWHU&RQJUHVVGLGQRWDOWHUWKHFRYHUDJHIRUPXODLQ
6KRFNLQJEHFDXVHWKH&RXUW¶VQHZIRXQGHTXDOVRYHUHLJQW\GRFWULQH
LQYLWHV FRPSDULVRQV RI WKH 5REHUWV &RXUW ZLWK VRPH RI LWV LQIDPRXV
SUHGHFHVVRUV

  ,O\D6KDSLUR6KHOE\&RXQW\and the Vindication of Martin Luther King’s 
Dream1<8-/	/,%(57<
  6KHOE\&QW\Y+ROGHU6&W
  Seeid.DW
  See id. DW  ³>9@RWLQJ GLVFULPLQDWLRQ VWLOO H[LVWV QR RQH GRXEWV
WKDW´
  Id.DW
  See, e.g.*X\8ULHO(&KDUOHV	/XLV)XHQWHV5RKZHUState’s Rights, 
Last Rites, and Voting Rights&211/5(9³7KRXJKWKH
&RXUW XOWLPDWHO\ GHFLGHG Northwest Austin RQ VWDWXWRU\ JURXQGV LW ZDV
DEXQGDQWO\FOHDUWKHQWKDWWKH$FWZDVOLYLQJRQERUURZHGWLPH´5LFKDUG/
+DVHQConstitutional Avoidance and Anti-Avoidance by the Roberts Court
683 &7 5(9   RIIHULQJ D UHDGLQJ RINAMUDNO XQGHU ZKLFK ³WKH
9RWLQJ5LJKWV$FW¶VWLPHRIGHPLVHZLOOFRPH´
  -DPHV %ODFNVKHU 	 /DQL *XLQLHU Free at Last: Rejecting Equal 
Sovereignty and Restoring the Constitutional Right to Vote: 6KHOE\&RXQW\ Y
+ROGHU+$59/	32/¶<5(9³>2@QFHDJDLQMXVWDVWKH&RXUW
GLGLQDred Scott >v. Sanford86@WKH&RXUWLQShelby County
KHOGWKDWWKHµHTXDOVRYHUHLJQW\¶RIWKH6WDWHRI$ODEDPDWDNHVSUHFHGHQFHRYHU
&RQJUHVV¶VH[HUFLVHRILWVH[SOLFLWFRQVWLWXWLRQDOSRZHUWRHQIRUFHWKHYRWLQJULJKWV
RIWKHGHVFHQGDQWVRIVODYHV´
 LOUISIANA LAW REVIEW >9RO



7KH &RXUW¶V HTXDO VRYHUHLJQW\ GRFWULQH KDG D IOLPV\ IRXQGDWLRQ LQ
SUHFHGHQW,WVIDLOXUHWRVSHFLI\WKHVWDQGDUGRIUHYLHZUHIOHFWHGSRRUMXGLFLDO
FUDIWVPDQVKLSDQGLWVFDOOIRUDFRQJUHVVLRQDOIL[RI6HFWLRQZDVLOOXVLYH²
RU SHUKDSV HOXVLYH+HUH -XVWLFH&ODUHQFH7KRPDV¶V FRQFXUULQJ RSLQLRQ
ZLWKW\SLFDOFDQGRUVWDWHGZKDWWKH&RXUW¶VRSLQLRQGLGQRW-XVWLFH7KRPDV
ZRXOGKDYHVWUXFNGRZQ6HFWLRQRXWULJKWIRURQHVWUDLJKWIRUZDUGUHDVRQ,W
LV QR ORQJHU ³QHFHVVDU\ WR JLYH HIIHFW WR WKH )LIWHHQWK$PHQGPHQW´ ,Q
LQVLVWLQJWKDW³&RQJUHVVPXVWHQVXUHWKDWWKHOHJLVODWLRQLWSDVVHVWRUHPHG\
>UDFLDOGLVFULPLQDWLRQLQYRWLQJ@VSHDNVWRFXUUHQWFRQGLWLRQV´WKH&RXUW
PD\KDYHDFFRPSOLVKHGLQGLUHFWO\ZKDW-XVWLFH7KRPDVZRXOGKDYHGRQH
GLUHFWO\$IWHUDOOWKH&RXUWH[SODLQHGWKDWDUHYLVHGFRYHUDJHIRUPXODEDVHG
XSRQ ³FXUUHQW FRQGLWLRQV´ZDV EXW ³DQ LQLWLDO SUHUHTXLVLWH´ WR GHWHUPLQLQJ
ZKHWKHU ³H[FHSWLRQDO FRQGLWLRQV VWLOO H[LVW MXVWLI\LQJ´ D SUHFOHDUDQFH
UHPHG\:LWKJULGORFNLQ&RQJUHVVDQHZIRUPXODLVQRWLQWKHRIILQJ
B. An Unusual Right Against a Remedy 
Shelby County¶V HTXDO VRYHUHLJQW\ KROGLQJ FUHDWHG D ULJKW DJDLQVW D
UHPHG\&KLHI -XVWLFH5REHUWV H[SODLQHG HTXDO VRYHUHLJQW\ LQ ULJKWV WHUPV
UHSHDWHGO\LQYRNLQJVWDWH³LQWHJULW\´DQG³GLJQLW\´&RQVSLFXRXVO\PLVVLQJ
ZDVDQ\FRQVHTXHQWLDOLVWMXVWLILFDWLRQIRUOLPLWLQJ&RQJUHVV¶VGLVFUHWLRQWRWUHDW
VWDWHVGLIIHUHQWO\ZKHQUHPHG\LQJFRQVWLWXWLRQDOYLRODWLRQV7KH&RXUWGLGQRW
DUJXHWKDWHTXDOVRYHUHLJQW\PDNHVIRUEHWWHUHOHFWLRQODZPDNLQJRUEHWWHU

  $VSUHFHGHQWWKH&RXUWLQYRNHGWKHHTXDOIRRWLQJGRFWULQHSeeShelby 
Cnty.6&WDWFLWLQJ&R\OHY6PLWK86,Q
South Carolina v. KatzenbachZKLFKXSKHOGWKHSUHFOHDUDQFHUHJLPHVKRUWO\DIWHU
LWVHQDFWPHQW WKH&RXUWH[SODLQHG³7KHGRFWULQHRI WKHHTXDOLW\RI WKH6WDWHV
LQYRNHGE\6RXWK&DUROLQDGRHVQRWEDU>VHOHFWLYHSUHFOHDUDQFH@IRUWKDWGRFWULQH
DSSOLHVRQO\WRWKHWHUPVXSRQZKLFK6WDWHVDUHDGPLWWHGWRWKH8QLRQDQGWRWKH
UHPHGLHVIRUORFDOHYLOVZKLFKKDYHVXEVHTXHQWO\DSSHDUHG´86±
7KHRQO\FRQWUDU\SUHFHGHQW"<HVNAMUDNO.See86
=DFKDU\63ULFH1$08'12’sNon-Existent Principle of State Equality
1<8/5(921/,1(±
  Cf.5LFKDUG/+DVHQ6KHOE\&RXQW\and the Illusion of Minimalism
:0	0$5<%,//576-³>7@KH&RXUW¶VGHFLVLRQWRVLGHVWHS
WKHVWDQGDUGRIUHYLHZUHIOHFWVVRPHWKLQJRWKHUWKDQGRFWULQDOVORSSLQHVV´
  See id. DW  ³>:@KHQ WKHShelby County PDMRULW\ZURWH WKDW LWZDV
µRQO\¶RYHUWXUQLQJWKHFRYHUDJHIRUPXODDQGQRW6HFWLRQSUHFOHDUDQFHLWVHOIWKH
PDMRULW\NQHZIXOOZHOOLWZDVHIIHFWLYHO\RYHUWXUQLQJ6HFWLRQEHFDXVHWKHUHZLOO
QRW EH WKHSROLWLFDOZLOO WR FRPHXSZLWK D QHZFRYHUDJH IRUPXOD´ IRRWQRWHV
RPLWWHG
  Shelby Cnty.6&WDW7KRPDV-FRQFXUULQJ
  Id.DWPDMRULW\RSLQLRQ
  Id.
  See +DVHQsupraQRWHDW
  See Shelby Cnty.6&WDWLQWHUQDOTXRWDWLRQPDUNVRPLWWHG
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


SURWHFWLRQVIRUYRWLQJULJKWVQRUGLGWKH&RXUWDUJXHWKDWSUHFOHDUDQFHZDV
LQHIILFLHQWRULQHIIHFWLYH,QGHHGLWVDLGYHU\OLWWOHDERXWKRZSUHFOHDUDQFH
DFWXDOO\ RSHUDWHG5DWKHU WKH&RXUW GHILQHGHTXDO VRYHUHLJQW\ DV D VWDWH
ULJKWDJDLQVWIHGHUDOUHPHGLHVIRUFRQVWLWXWLRQDOYLRODWLRQV
7R PDNH VHQVH RI Shelby County UHTXLUHV UHFRJQL]LQJ WKH &RXUW¶V
FRPPLWPHQWWRHTXDOVRYHUHLJQW\DVDULJKWQRWMXVWDSROLF\EDVHGOLPLW
RQD UHPHG\7KHShelby County PDMRULW\ WUHDWHG WKHVWDWHVDVSROLWLFDO
FRPPXQLWLHV ZLWK FROOHFWLYH LQWHUHVWV LQ ³LQWHJULW\´ DQG ³GLJQLW\´
SURWHFWHGE\DFROOHFWLYHULJKWWR³HTXDOVRYHUHLJQW\´$WRUDODUJXPHQW
&KLHI -XVWLFH 5REHUWV DVNHG WKH 86 6ROLFLWRU *HQHUDO ³>,@V LW WKH
JRYHUQPHQW¶VVXEPLVVLRQWKDWWKHFLWL]HQVLQWKH6RXWKDUHPRUHUDFLVWWKDQ
FLWL]HQVLQWKH1RUWK"´7KDWFR\O\SKUDVHGDVDTXHVWLRQLVWKHULJKWV
DUJXPHQWIRUVWRSSLQJSUHFOHDUDQFH6RPHWLPHVLWWDNHVDULJKWWRGHIHDWD
UHPHG\
7KHGHIHDWLQShelby County ZDVUHVRXQGLQJ:KDWH[DFWO\&RQJUHVV
PXVWGRWRVDWLVI\HTXDOVRYHUHLJQW\VKRXOGLWWU\WRUHVWDUWSUHFOHDUDQFHLV
XQFOHDU,QUHDXWKRUL]LQJWKH95$LQ&RQJUHVV³FRPSLOHGWKRXVDQGV
RISDJHVRIHYLGHQFH´WRMXVWLI\UHDXWKRUL]LQJSUHFOHDUDQFHLQWKHFRYHUHG
MXULVGLFWLRQV$V-XVWLFH*LQVEXUJ¶VGLVVHQWLQJRSLQLRQGHVFULEHGLWWKH
UHFRUG LQFOXGHG ³FRXQWOHVV µH[DPSOHV RI IODJUDQW UDFLDO GLVFULPLQDWLRQ¶
VLQFH WKH ODVW UHDXWKRUL]DWLRQ&RQJUHVVDOVREURXJKW WR OLJKWV\VWHPDWLF
HYLGHQFH WKDW µLQWHQWLRQDO UDFLDO GLVFULPLQDWLRQ LQ YRWLQJ UHPDLQV VR

  $WPRVWWKH&RXUWRIIHUHGWKLVVORJDQ³µ>)@HGHUDOLVPVHFXUHVWRFLWL]HQV
WKH OLEHUWLHV WKDW GHULYH IURP WKH GLIIXVLRQ RI VRYHUHLJQ SRZHU¶´ Id. DW 
TXRWLQJ%RQGY8QLWHG6WDWHV6&W7KH&RXUWPDGH
QRDWWHPSWKRZHYHU WR WLH WKLVJHQHUDO MXVWLILFDWLRQ IRU IHGHUDOLVP WRDQHTXDO
VRYHUHLJQW\ULJKWDJDLQVWWKHSUHFOHDUDQFHUHPHG\
  2IFRXUVHLWPLJKWEHREMHFWHGWKDWShelby County GLGQRWFUHDWHDULJKW
DJDLQVW D UHPHG\ LQVRIDU DV LW OHIW RSHQ WKH SRVVLELOLW\ RI SUHFOHDUDQFH VKRXOG
&RQJUHVVDOLJKWRQWKHULJKWIRUPXOD7KDWREMHFWLRQIDLOVIRUWZRUHDVRQV)LUVW
DQGPRVWLPSRUWDQWRQLWVRZQWHUPVShelby County UHFRJQL]HVHTXDOVRYHUHLJQW\
DVDFROOHFWLYHLQWHUHVWRIWKHVWDWHVWKDWSUHFOXGHV&RQJUHVVIURPXVLQJRQHW\SH
RI UHPHG\ DJDLQVW VRPH VWDWHV XQOHVV &RQJUHVV RIIHUV WKH ULJKW MXVWLILFDWLRQ
6HFRQGLWLVKDUGWREHOLHYHWKDWWKH&RXUWZDVQRWDZDUHWKDWJULGORFNLQ&RQJUHVV
PDNHVHQDFWPHQWRIDQHZIRUPXODXQOLNHO\DWEHVWSee +DVHQsupra QRWHDW

  See Shelby Cnty.6&WDWLQWHUQDOTXRWDWLRQPDUNVRPLWWHG
  7UDQVFULSWRI2UDO$UJXPHQWDW±Shelby Cnty.6&W1R

  7KH &KLHI -XVWLFH¶V TXHVWLRQ ZDV D ³GHEDWHU¶V WULFN´ *X\8ULHO (
&KDUOHV	/XLV)XHQWHV5RKZHUThe Voting Rights Act in Winter: The Death of 
a Superstatute,2:$/5(9%XWLWZDVQRWRQO\WKDW
7KH &KLHI -XVWLFH DVNHG D VLPLODU TXHVWLRQ GXULQJ WKH RUDO DUJXPHQW LQ
NAMUDNOSee id. QFLWLQJ7UDQVFULSWRI2UDO$UJXPHQWDW1Z
$XVWLQ0XQ8WLO'LVW1R2QHY+ROGHU861R
Shelby County VKRZVKRZVHULRXVWKH&KLHI-XVWLFHZDVLQIUDPLQJWKHFDVHWKXV
  Shelby Cnty.6&WDW
 LOUISIANA LAW REVIEW >9RO



VHULRXVDQGZLGHVSUHDGLQFRYHUHGMXULVGLFWLRQVWKDWVHFWLRQSUHFOHDUDQFH
LVVWLOOQHHGHG¶´
$ODEDPD ZDV DPRQJ WKH FRYHUHG MXULVGLFWLRQV ZLWK UHFHQW YRWLQJ
ULJKWVYLRODWLRQV7KHVHYLRODWLRQV LQFOXGHG LQWHQWLRQDOGLVFULPLQDWLRQ
DJDLQVWPLQRULW\YRWHUV6KHOE\&RXQW\LQSDUWLFXODUKDGGLVFULPLQDWHG
DJDLQVW$IULFDQ$PHULFDQYRWHUVVLQFHWKHODVW95$UHDXWKRUL]DWLRQ,Q
DFLW\ZLWKLQ6KHOE\&RXQW\KDGLJQRUHGWKH'HSDUWPHQWRI-XVWLFH¶V
REMHFWLRQVWRDUHGLVWULFWLQJSODQDQGRQO\UHOHQWHGLQWKHIDFHRID6HFWLRQ
 HQIRUFHPHQW DFWLRQ $GGLWLRQDOO\ DV UHFHQWO\ DV  DQ )%,
LQYHVWLJDWLRQ UHYHDOHG VWDWH VHQDWRUV ³GHULVLYHO\ UHIHU>ULQJ@ WR $IULFDQ
$PHULFDQVDV µ$ERULJLQHV¶DQG WDON>LQJ@RSHQO\RI´ WKHLURSSRVLWLRQ WRD
EDOORW UHIHUHQGXP EHFDXVH LW PLJKW LQFUHDVH WXUQRXW DPRQJ $IULFDQ
$PHULFDQV
7KXV HYLGHQFH LQ WKH UHFRUG EHIRUH &RQJUHVV VKRZHG WKDW YRWLQJ
ZURQJVSHUVLVWZKLFKWKHShelby County PDMRULW\DGPLWWHG7KHUHZDV
HYLGHQFHWKDWSUHFOHDUDQFHZDVHIIHFWLYHLQUHGUHVVLQJUDFLDOGLVFULPLQDWLRQ
LQYRWLQJE\WKHFRYHUHGMXULVGLFWLRQV²HYLGHQFHWKDWDJDLQWKH&RXUWGLG
QRW GHQ\ )LQDOO\ &RQJUHVV VSHFLILFDOO\ IRXQG WKDW WKH SUHFOHDUDQFH
UHPHG\ZDVQHFHVVDU\ WRSURWHFW UDFLDO DQG ODQJXDJHPLQRULWLHV¶ ULJKW WR
YRWH7KH&RXUWGLGQRWGLVSXWHWKDWILQGLQJHLWKHU
8QGHUHTXDOSURWHFWLRQUHYLHZWKHUHFRUGHYLGHQFHZRXOGKDYHEHHQ
UHOHYDQWDQGSRWHQWLDOO\GLVSRVLWLYH,QGLYLGXDOULJKWVDJDLQVWUHPHGLHVDUH
OLPLWHGE\ WKHGHPDQG IRUDGHTXDWHHQIRUFHPHQWRI WKH ODZ*HQHUDOO\
EHFDXVH GLIIHUHQWLDO WUHDWPHQW ZLWKRXW PRUH WULJJHUV RQO\ D IRUJLYLQJ

  Id.DW*LQVEXUJ-GLVVHQWLQJ,QDGHWDLOHGUHYLHZRIWKHOHJLVODWLYH
UHFRUG1DWKDQLHO3HUVLO\VWDWHGWKDWWKH³KHDULQJVLQWKH+RXVHDQGWKH6HQDWHDV
ZHOO DV WKH FRPPLWWHH UHSRUWV >ZHUH@ UHSOHWH ZLWK H[DPSOHV RI YRWLQJ ULJKWV
YLRODWLRQVLQWKHFRYHUHGMXULVGLFWLRQV´1DWKDQLHO3HUVLO\The Promise and Pitfalls 
of the New Voting Rights Act <$/( /-    %XW DV 3HUVLO\
H[SODLQHG WKH HYLGHQFH RI YLRODWLRQV ³UDQJH IURP -LP&URZOLNH VXSSUHVVLRQ WR
PRUHVXEWOHIRUPVRIYRWLQJULJKWVGHSULYDWLRQV´Id.DW8QZLOOLQJWRFRQVLGHU
VXEWOHWLHV WKHShelby CountyPDMRULW\GHPDQGHGPRUH -LP&URZGLVFULPLQDWLRQ
WKDQWKHUHFRUGFRXOGUHDVRQDEO\EHH[SHFWHGWRVKRZSee Shelby Cnty.6&W
DW$IWHUDOODV3HUVLO\QRWHVDQ\DVVHVVPHQWRI&RQJUHVV¶VUHFRUG³PXVW
DFFRXQW IRU WKH IDFW WKDW WKH VXFFHVVIXO RSHUDWLRQRI VHFWLRQZLOO SUHYHQW WKH
HPHUJHQFHRIWKHW\SHRIHYLGHQFHWKDWZRXOGEHVWMXVWLI\LWVFRQWLQXHGRSHUDWLRQ´
3HUVLO\supraDW
  See Shelby Cnty.6&WDW*LQVEXUJ-GLVVHQWLQJ
  See id.
  See id.
  Id.
  Id.DW
  Seeid.DWPDMRULW\RSLQLRQ³>9@RWLQJGLVFULPLQDWLRQVWLOOH[LVWV
QRRQHGRXEWVWKDW´
  See id. DW±*LQVEXUJ-GLVVHQWLQJ
  Seeid.DW
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



UDWLRQDOEDVLV UHYLHZ ZURQJGRHUV¶ FODLPV RI ULJKWV DJDLQVW UHPHGLHV
XQGHU WKH(TXDO 3URWHFWLRQ&ODXVH XVXDOO\ IDLO$Q LQGLYLGXDO FDQQRW
HYHQVWDWHDQHTXDOSURWHFWLRQFODLPDJDLQVWDVFKHPHWKDWLQGHVLJQDQG
RSHUDWLRQ LPSRVHV FULPLQDO SHQDOWLHV XSRQ VRPH VSHHGLQJ GULYHUV DQG
PHUHFLYLOILQHVXSRQRWKHUVEXWVXUSULVLQJO\DVWDWHRUORFDOLW\PD\
ZLQDQHTXDOVRYHUHLJQW\FKDOOHQJHWRDVFKHPHWKDWLPSRVHVDGGLWLRQDO
UHPHGLHVEDVHGXSRQDUHFRUGRISDVWDQGSUHVHQWZURQJV
0RUHRYHUWKH&RXUWWUHDWHGDVLUUHOHYDQWHYLGHQFHWKDWSUHFOHDUDQFH
ZDVQHFHVVDU\WRUHGUHVVYRWLQJULJKWVYLRODWLRQVZLWKLQ6KHOE\&RXQW\
ZKLFK EURXJKW D IDFLDO FKDOOHQJH WR WKH 95$ $V -XVWLFH *LQVEXUJ
SRLQWHGRXWLQKHUGLVVHQWLQJRSLQLRQIHGHUDOFRXUWVXVXDOO\GLVIDYRUIDFLDO
FKDOOHQJHV7KH&RXUWUHVSRQGHGWKDW6HFWLRQZDV³XQFRQVWLWXWLRQDO
LQDOO LWVDSSOLFDWLRQV´EHFDXVHHYHQ LI WKHIRUPXODFRYHUV MXULVGLFWLRQV
XQLTXHO\OLNHO\WRGLVFULPLQDWHRQWKHEDVLVRIUDFH³KRZLWVHOHFW>HG@WKH
MXULVGLFWLRQV´ ZDV XQFRQVWLWXWLRQDO $SSDUHQWO\ D VWDWH KDV DQ HTXDO
VRYHUHLJQW\ ULJKW DJDLQVW D UHPHG\HYHQZKHUH WKH VWDWHKDV UHSHDWHGO\
YLRODWHGWKH)LIWHHQWK$PHQGPHQWDQGLVXQLTXHO\OLNHO\WRNHHSGRLQJVR
,I6KHOE\&RXQW\KDGKDGDUHFRUGRIFRPSOLDQFHZLWKWKH)LIWHHQWK
$PHQGPHQWDQGWKH95$LWFRXOGKDYHEDLOHGRXWRIFRYHUDJHDQGWKH
SUHFOHDUDQFHUHTXLUHPHQW%XW LWGLGQRWKDYHDUHFRUGRIFRPSOLDQFH
DQGLWWKHUHIRUHFRXOGQRWEDLORXWRIFRYHUDJH6WLOOWKHDYDLODELOLW\RID
EDLORXW ZDV UHOHYDQW WR WKH FRQVWLWXWLRQDO TXHVWLRQ HYHQ DV WKH &RXUW
IUDPHGLW&RQJUHVVIRXQGWKDWWKHEDLORXWSURFHVVDGGUHVVHGFRQFHUQVWKDW
SUHFOHDUDQFHZRXOGSHUSHWXDOO\DSSO\WRMXULVGLFWLRQVZKHUHLWKDGEHFRPH
REVROHWH -XVWLFH*LQVEXUJZULWLQJ LQ GLVVHQWZRXOGKDYH FRQFOXGHG
WKDW EDLORXWV DV ZHOO DV WKH DELOLW\ RI FRXUWV WR EDLOLQ XQFRYHUHG

  See supra 3DUW,%
  2QO\ZKHUHDQXQHTXDOUHPHGLDOVFKHPHEXUGHQVDIXQGDPHQWDOULJKWRU
PDNHVDQLQYLGLRXVFODVVLILFDWLRQZLOOLWEHVXEMHFWWRPRUHVHDUFKLQJUHYLHZSee
infra QRWHV ± DQG DFFRPSDQ\LQJ WH[W GLVFXVVLQJ Shelby County DV
SUHPLVHGXSRQ³IXQGDPHQWDO´ULJKWRIVWDWHV
  See supraQRWHV±DQGDFFRPSDQ\LQJWH[W
  See Shelby Cnty.6&WDW±
  See id.DW±*LQVEXUJ-GLVVHQWLQJcf.'\QDODQWLF&RUSY86
'HS¶WRI'HI)6XSSG±''&GLVFXVVLQJGLVIDYRU
IRUIDFLDOFKDOOHQJHLQFDVHLQYROYLQJFRQVWLWXWLRQDODWWDFNRQIHGHUDOFRQWUDFWLQJ
SURJUDPIDYRULQJ³VRFLDOO\DQGHFRQRPLFDOO\GLVDGYDQWDJHGEXVLQHVVHV´
  Shelby Cnty.6&WDWsee also+DVHQsupraQRWHDW
³>7@KHformula itselfWDNHVRQFRQVWLWXWLRQDOVLJQLILFDQFHIRUUHDVRQVWKHPDMRULW\
GRHVQRWDUWLFXODWH´
  See Shelby Cnty.6&WDW*LQVEXUJ-GLVVHQWLQJ
  See id. DWPDMRULW\RSLQLRQH[SODLQLQJWKDW6KHOE\&RXQW\³KDV
QRW VRXJKW EDLORXW DV WKH $WWRUQH\ *HQHUDO KDV UHFHQWO\ REMHFWHG WR YRWLQJ
FKDQJHVSURSRVHGIURPZLWKLQWKHFRXQW\´
  See id.DW±*LQVEXUJ-GLVVHQWLQJ
 LOUISIANA LAW REVIEW >9RO



MXULVGLFWLRQVWKDWYLRODWHWKH)RXUWHHQWKDQG)LIWHHQWK$PHQGPHQWVZHUH
DGHTXDWH WR SURWHFW D VWDWH¶V ULJKW WR D UHPHGLDO VFKHPH VHQVLWLYH WR
³FKDQJLQJFRQGLWLRQV´
5LJKWVDJDLQVWUHPHGLHVDUHXVXDOO\VKDSHGE\FRQVLGHUHGMXGJPHQWV
DERXW WKH ZKROH UHPHGLDO VFKHPH 'XH SURFHVV IRU LQVWDQFH OLPLWV
UHPHGLHVWKDWPLJKW³LQWLPLGDWH´UHJXODWHGSDUWLHVIURPVHHNLQJMXGLFLDO
UHYLHZ,QGHWHUPLQLQJZKHWKHUDQ\SDUWLFXODUVFKHPHYLRODWHVWKLVGXH
SURFHVVULJKWFRXUWVKDYHFRQVLGHUHGKRZWKHVFKHPHRSHUDWHVLQRUGHUWR
GHWHUPLQH LI LW ³DIIRUGV DGHTXDWH SURWHFWLRQ´ (TXDO VRYHUHLJQW\
LPSRVHVDGLIIHUHQWNLQGRIULJKWLWDSSHDUV7KHShelby County PDMRULW\
VLPSO\GLGQRWDGGUHVV-XVWLFH*LQVEXUJ¶VDUJXPHQWWKDWDEDLORXWSURFHVV
DGHTXDWHO\SURWHFWHGDVWDWH¶VHTXDOVRYHUHLJQW\
7KXVWKH&RXUWWUHDWHG6KHOE\&RXQW\PRUHOLNHDWKLUGSDUW\FODLPLQJDQ
HTXDO SURWHFWLRQ ULJKW DJDLQVW UHYHUVH GLVFULPLQDWLRQ WKDQ DV D UHFLGLYLVW
MXULVGLFWLRQ ZLWK D KLVWRU\ RI YRWLQJ ZURQJV 7KH &RXUW¶V PRGHUQ HTXDO
SURWHFWLRQGRFWULQHKDVSODFHGVXEVWDQWLDOOLPLWVRQWKHJRYHUQPHQW¶VSRZHUWR
GHVLJQUDFHFRQVFLRXVUHPHGLHVWKDWZRXOGEXUGHQ³LQQRFHQWWKLUGSDUWLHV´
6RPHRIWKHIDFWRUVLQWKRVHFDVHVSDUWLFXODUO\WKH³GXUDWLRQRIWKHUHPHG\´
ZHUHDOVRFUXFLDO WR WKHRXWFRPH LQShelby County<HW WKHShelby County 
&RXUWJDYHVKRUWVKULIWWREDLORXWXQGHUWKH95$HYHQWKRXJK³WKHDYDLODELOLW\
RIZDLYHUSURYLVLRQV´KDVEHHQLPSRUWDQWWRGHWHUPLQLQJLIDUDFHFRQVFLRXV
UHPHG\YLRODWHVWKHHTXDOSURWHFWLRQULJKWVRILQQRFHQWWKLUGSDUWLHV
7KRXJKWKH&RXUWGRHVQRWVD\VRSHUKDSVHTXDOVRYHUHLJQW\GLIIHUVIURP
RWKHUULJKWVDJDLQVWUHPHGLHVMXVWDVVRYHUHLJQLPPXQLW\GLVWLQJXLVKHVVWDWHV
IURP SULYDWH GHIHQGDQWV 7KRXJK RQH VWUDLQ RI VRYHUHLJQ LPPXQLW\
MXULVSUXGHQFHWUHDWVLWDVDQLQVWUXPHQWDOOLPLWRQWKHULJKWWRDUHPHG\PRUH
UHFHQWGHFLVLRQVFRQVLGHULWDULJKWRIVWDWHVDJDLQVWUHPHGLHVWKDWRIIHQGWKHLU
GLJQLW\DVVHSDUDWHVRYHUHLJQV7LPRWK\=LFNKDVDUJXHGWKDWWKH5HKQTXLVW
&RXUW¶VVRYHUHLJQLPPXQLW\MXULVSUXGHQFHHPERGLHGHTXDOSURWHFWLRQIRU
WKHVWDWHV=LFNFRQWHQGVWKDWWKHVHGHFLVLRQVVWUHVVWKDW&RQJUHVVPD\QRW

  Id.DWsee also+DVHQsupraQRWHDW³%DLORXWUHVSRQGV
WRµFXUUHQWFRQGLWLRQV¶´
  See Ex parte<RXQJ86
  6ROLG6WDWH&LUFXLWV,QFY(3$)GWK&LU
  /RFDO  RI 6KHHW:RUNHUV¶ ,QW¶O $VV¶Q Y ((2& 86  

  Id.
  Id.
  See9i]TXH]supraQRWHDW±GLVWLQJXLVKLQJVXSUHPDF\IURP
VWDWHVRYHUHLJQW\VWUDLQVRIVRYHUHLJQLPPXQLW\MXULVSUXGHQFHsee also $OGHQY
0DLQH86³7KH6WDWHVDUHQRWUHOHJDWHGWRWKHUROHRI
PHUHSURYLQFHVRUSROLWLFDOFRUSRUDWLRQVEXWUHWDLQWKHGLJQLW\WKRXJKQRWWKHIXOO
DXWKRULW\RIVRYHUHLJQW\´
  See =LFNsupraQRWHDW±
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


WUHDW WKH VWDWHV OLNH VHFRQGFODVV VRYHUHLJQV 3XW GLIIHUHQWO\ VRYHUHLJQ
LPPXQLW\LVDVSHFLHVRIHTXDOVRYHUHLJQW\
6RYHUHLJQ LPPXQLW\ VLJQLILFDQWO\ OLPLWV&RQJUHVV¶VSRZHU WR DXWKRUL]H
SULYDWH VXLWV DJDLQVW VWDWHV ,QGreen v. Mansour WKH &RXUW VWDWHG WKDW
³FRPSHQVDWRU\RUGHWHUUHQFHLQWHUHVWVDUHLQVXIILFLHQWWRRYHUFRPHWKHGLFWDWHV
RI WKH (OHYHQWK $PHQGPHQW´ 7KDW PLJKW EH WDNHQ WR VXSSRUW MXGLFLDO
UHFRJQLWLRQRIVWDWHULJKWVDJDLQVWUHPHGLHVZLWKRXWUHJDUGWRWKHGHPDQGIRU
DQDGHTXDWHV\VWHPRIUHPHGLHV<HWGreen DOVRH[SODLQHGWKDWWKH6XSUHPDF\
&ODXVHHQWDLOVOLPLWVRQVRYHUHLJQLPPXQLW\³>U@HPHGLHVGHVLJQHGWRHQGD
FRQWLQXLQJ YLRODWLRQ RI IHGHUDO ODZ DUH QHFHVVDU\ WR YLQGLFDWH WKH IHGHUDO
LQWHUHVWLQDVVXULQJWKHVXSUHPDF\RIWKDWODZ´
7KH&RXUWWUDGLWLRQDOO\KDVOLPLWHGVRYHUHLJQLPPXQLW\E\OHDYLQJRSHQ
UHPHGLHVWRUHGUHVVVWDWHYLRODWLRQVRIIHGHUDOODZ7KHVWDWHV¶LPPXQLW\GRHV
QRWEDUWKH8QLWHG6WDWHVIURPHQIRUFLQJIHGHUDOODZDJDLQVWWKHVWDWHV1RU
GRHVLWEDUFHUWDLQW\SHVRILQMXQFWLYHUHOLHIDJDLQVWVWDWHRIILFLDOVLQFOXGLQJ
VWUXFWXUDO LQMXQFWLRQV WKDW FRQVWUDLQ SROLF\PDNLQJ 7KXV VRYHUHLJQ
LPPXQLW\LVOLPLWHGE\WKHGHPDQGIRUDQDGHTXDWHV\VWHPRIUHPHGLHV7KH
Shelby County &RXUW¶VLQGLIIHUHQFHWRZDUGVWKHGHPDQGIRUDGHTXDWHUHPHGLHV
LVQRWDQRXWJURZWKRIVWDWHVRYHUHLJQLPPXQLW\
3HUKDSVKRZHYHUShelby County DSSOLHGVRPHIRUPRI³FRQJUXHQFHDQG
SURSRUWLRQDOLW\´UHYLHZXQGHUCity of Boerne v. FloresBoerne SUHFOXGHV
&RQJUHVVIURPHQDFWLQJUHPHGLDOOHJLVODWLRQXQGHU6HFWLRQRIWKH)RXUWHHQWK
$PHQGPHQWXQOHVVWKHVWDWXWHLVD³FRQJUXHQ>W@DQGSURSRUWLRQDO>@´UHVSRQVH
WR LGHQWLILHG FRQVWLWXWLRQDO YLRODWLRQV E\ WKH VWDWHV %XW WKHUH DUH D IHZ
SUREOHPVZLWKSRLQWLQJ WRBoerne DV WKHEDVLV IRUHTXDO VRYHUHLJQW\ ULJKWV
DJDLQVWUHPHGLHV
)RU RQH WKHShelby County PDMRULW\ QHYHU FLWHGBoerne )RU DQRWKHU
Boerne DQG LWV SURJHQ\ FRQFHUQHG WKH )RXUWHHQWK $PHQGPHQW DQG KDG
GHVFULEHG SUHFOHDUDQFH DV D FRQVWLWXWLRQDO UHPHG\ XQGHU WKH )LIWHHQWK
$PHQGPHQW0RVWLPSRUWDQWO\WKHBoerne OLQHRIFDVHVKDYHEHHQDERXW

  See id.
  86
  Id.DW
  Id.
  See$OGHQY0DLQH86³6RYHUHLJQLPPXQLW\
GRHVQRWEDUDOOMXGLFLDOUHYLHZRIVWDWHFRPSOLDQFHZLWKWKH&RQVWLWXWLRQDQGYDOLG
IHGHUDOODZ´
  See id.DW±
  86
  Id.DW
  See, e.g. id. DW7REH IDLUBoerne GLGQRW VKDUSO\GLVWLQJXLVK WKH
)RXUWHHQWKDQG)LIWHHQWK$PHQGPHQWVHLWKHU,QVWHDGLWGUHZOLEHUDOO\IURPSouth 
Carolina v. Katzenbach86WRHODERUDWHWKHFRQJUXHQFH
DQGSURSRUWLRQDOLW\WHVWIRU&RQJUHVV¶VSRZHUXQGHU6HFWLRQRIWKH)RXUWHHQWK
$PHQGPHQWSee Boerne86DW
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


GLVWLQJXLVKLQJEHWZHHQUHPHGLDOOHJLVODWLRQZKLFK6HFWLRQRIWKH)RXUWHHQWK
$PHQGPHQWDXWKRUL]HVDQGVXEVWDQWLYHOHJLVODWLRQZKLFKLVQRWYDOLGXQGHU
6HFWLRQEHFDXVHLWDLPVWRFKDQJHWKHPHDQLQJRIFRQVWLWXWLRQDOULJKWV7R
GLVWLQJXLVK WKH WZR UHTXLUHV FDUHIXO H[DPLQDWLRQ RI WKH UHFRUG EHIRUH
&RQJUHVV 7KH TXHVWLRQ LQShelby CountyZDV GLIIHUHQW DQG QRW VLPSO\
EHFDXVHBoerne PD\QRW KDYH DSSOLHG ,QVWHDG RI H[DPLQLQJ WKH UHFRUG WR
GHWHUPLQHZKHWKHUWKH95$ZDVUHPHGLDOOHJLVODWLRQWKH&RXUWLJQRUHGWKH
UHFRUGDQGDVNHGZKHWKHUWKHSUHFOHDUDQFHUHPHG\ZDVXQIDLUO\UHPHGLDO
7KRXJK-XVWLFH7KRPDV¶VHSDUDWHRSLQLRQDUJXHVWKDWSUHFOHDUDQFHEXUGHQHG
FRQVWLWXWLRQDOFRQGXFW&KLHI-XVWLFH5REHUWV¶RSLQLRQIRUWKH&RXUWGLGQRW
VKDSHWKHFRQWRXUVRIWKHHTXDOVRYHUHLJQW\ULJKWWKDWZD\,QGHHGWKH&RXUW
DGPLWWHG WKDW YLRODWLRQV RI WKH )LIWHHQWK $PHQGPHQW VWLOO H[LVW LQ WKH
FRYHUHGMXULVGLFWLRQV
(TXDO VRYHUHLJQW\ LPSRVHVFRQVWUDLQWV WKDW VRYHUHLJQ LPPXQLW\DQG
FRQJUXHQFH DQG SURSRUWLRQDOLW\ UHYLHZ GR QRW 7KH &RXUW KHOG WKDW
&RQJUHVV¶VIDLOXUHWRXVHWKHULJKWIRUPXODZDVLWVHOI³IDWDO´:KHWKHU
DVWKH8QLWHG6WDWHVDUJXHGWKHIRUPXODDFWXDOO\LGHQWLILHGVWDWHVZKHUH
SUHFOHDUDQFHLVQHFHVVDU\ZDVLUUHOHYDQW,QVWHDGJHWWLQJWKHULJKWIRUPXOD
ZDV EXW ³DQ LQLWLDO SUHUHTXLVLWH WR D GHWHUPLQDWLRQ´ WKDW SUHFOHDUDQFH
UHPDLQVDQHFHVVDU\SDUWRIWKHV\VWHPRIFRQVWLWXWLRQDOUHPHGLHV
7KH&RXUW¶VORJLFDSSOLHVWRFRQVWLWXWLRQDOUHPHGLHVHYHQZKHUHWKH\
DUHGLUHFWHGDWFRQVWLWXWLRQDOYLRODWLRQV8QGHUShelby County&RQJUHVV
PD\ QRW XVH SUHFOHDUDQFH WR DGGUHVV VRPH VWDWHV¶ YLRODWLRQV RI WKH
)LIWHHQWK$PHQGPHQWLIWKDWUHPHG\PLJKWEHHTXDOO\DSSURSULDWHLQRWKHU
VWDWHV$V-XVWLFH*LQVEXUJQRWHGLQGLVVHQW³WKHGHIHQGHUVZRXOGKDYHWR
GLVSURYH WKH H[LVWHQFH RI D FRPSDUDEOH QHHG HOVHZKHUH´ *HWWLQJ WKH
IRUPXODULJKWLVQRPHDQWDVN
$WDPLQLPXPWKLVQHZIRXQGHTXDOVRYHUHLJQW\ULJKWDJDLQVWUHPHGLHV
LV XQXVXDO DQG WURXEOLQJ (TXDO VRYHUHLJQW\ UHTXLUHV WKH &RXUW WR VWULNH

  See Boerne86DW±DWWHPSWLQJ WRGUDZ³WKHOLQHEHWZHHQ
PHDVXUHVWKDWUHPHG\RUSUHYHQWXQFRQVWLWXWLRQDODFWLRQVDQGPHDVXUHVWKDWPDNH
DFKDQJHLQVXEVWDQWLYHODZ´7UDF\$7KRPDVProportionality and the Supreme 
Court’s Jurisprudence of Remedies  +$67,1*6 /-   Q 
GLVFXVVLQJBoerne¶VSURJHQ\
  See 3KLOLS3)ULFNH\	6WHYHQ66PLWKJudicial Review, the Congressional 
Process, and the Federalism Cases: An Interdisciplinary Critique <$/(/-
DQDORJL]LQJBoerne VWDQGDUGRIUHYLHZWRUHYLHZRI UHFRUGRI
DJHQF\UXOHPDNLQJXQGHUWKH$GPLQLVWUDWLYH3URFHGXUH$FW
  See 6KHOE\&QW\Y+ROGHU6&W
  See id. DW7KRPDV-FRQFXUULQJ
  Seeid.DWPDMRULW\RSLQLRQ
  See id.DW
  Id.DW
  Id.DW*LQVEXUJ-GLVVHQWLQJsee also+DVHQsupraQRWHDW

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


GRZQDFRQVWLWXWLRQDOUHPHG\ZLWKRXWFRQVLGHULQJZKHWKHUWKDWUHPHG\LV
QHFHVVDU\WRUHGUHVVFRQVWLWXWLRQDOYLRODWLRQV
,,,/2&$7,1*(48$/629(5(,*17<:,7+,17+(-85,6358'(1&(
2)&2167,787,21$/5(0(',(6
7KH Shelby County &RXUW GLG QRW H[SODLQ KRZ HTXDO VRYHUHLJQW\
UHODWHVWRWKHMXULVSUXGHQFHRIFRQVWLWXWLRQDOUHPHGLHV(TXDOVRYHUHLJQW\
KDVWKHSRWHQWLDOWRXQGHUFXWWKHSULQFLSOHWKDWWKHV\VWHPRIFRQVWLWXWLRQDO
UHPHGLHVPXVWEHVXIILFLHQWWRHQVXUHWKHUXOHRIFRQVWLWXWLRQDOODZ
A. Interpreting 6KHOE\&RXQW\ 
Shelby County VXJJHVWVWKDWVWDWHVKDYHXQLTXHO\UREXVWVRYHUHLJQULJKWV
DJDLQVWUHPHGLHV6RYHUHLJQLPPXQLW\PLJKWEHFLWHGWRVXSSRUWWKHQRWLRQ
WKDW VWDWH ULJKWV DJDLQVW UHPHGLHV DUH OHVV VHQVLWLYH WKDQ LQGLYLGXDO ULJKWV
DJDLQVWUHPHGLHVWRWKHGHPDQGIRUDGHTXDWHHQIRUFHPHQWShelby County

  7KLV FULWLFLVP RI WKH &RXUW¶V UHDVRQLQJ FRXOG EH DWWULEXWHG WR D
GLVDJUHHPHQW DERXW IUDPLQJ WKH FRQVWLWXWLRQDO SUREOHP LQ Shelby County See
5LFKDUG+ 3LOGHV Institutional Formalism and Realism in Constitutional and 
Public Law683&75(9±7KHShelby County PDMRULW\FRQFOXGHG
WKDWWKH&RQVWLWXWLRQUHTXLUHV&RQJUHVVWRLGHQWLI\GLIIHUHQFHVEHWZHHQWKHVWDWHV
LQRUGHUWRLPSRVHSUHFOHDUDQFHXSRQVRPHRIWKHP7KHGLVVHQWGLVDJUHHGWKRXJK
LWDOVRGLVFXVVHGWKHZHOONQRZQKatzVWXG\UHDVRQLQJWKDWWKHVWXG\SURYLGHGD
EDVLVIRU&RQJUHVVWRFRQFOXGH³WKDWWKHFRYHUDJHIRUPXODFRQWLQXHVWRLGHQWLI\
WKHMXULVGLFWLRQVRIJUHDWHVWFRQFHUQ´Shelby Cnty.6&WDW*LQVEXUJ
-GLVVHQWLQJ7KH&RXUWPLJKWKDYH VDLG WKDW WKH.DW] VWXG\ZDV IODZHGDQG
UHOLDQFHRQLWLUUDWLRQDODV5LFKDUG3LOGHVKDVVXJJHVWHGSee 3LOGHVsupra	
Q ,I VR WKH VWXG\ FRXOG QRW VXVWDLQ &RQJUHVV¶V EXUGHQ WR VKRZ WKDW D
GHSDUWXUH IURP HTXDO VRYHUHLJQW\ ZDV ZDUUDQWHG WR VDWLVI\ WKH GHPDQG IRU
DGHTXDWHUHPHGLHV
 7KH&RXUWKRZHYHUVDLGQRQHRIWKDW,WKHOGWKDWLWGLGQRWQHHGWRFRQVLGHU
WKHUHFRUGEHFDXVH&RQJUHVVXVHGWKHZURQJIRUPXOD,WWKHUHIRUHGLGQRWH[SODLQ
ZK\ WKHKatz VWXG\ IDLOHG WR VKRZ GLIIHUHQWLDO SUHFOHDUDQFH ZDV QHFHVVDU\ WR
UHGUHVV FRQVWLWXWLRQDO YLRODWLRQV 5DWKHU DV 5LFN +DVHQ KDV SRLQWHG RXW WKH
³PDMRULW\JRHVHYHQIXUWKHUWKDQUHTXLULQJWKDWWKHUHEHUHDOGLIIHUHQFHVLQOHYHOV
RIUDFHGLVFULPLQDWLRQLQYRWLQJEHWZHHQFRYHUHGDQGXQFRYHUHGMXULVGLFWLRQV´
+DVHQsupraQRWHDW7KH&RXUWPLJKWKDYHUHDVRQHGWKDW6HFWLRQRI
WKH 95$ ZKLFK DSSOLHV QDWLRQZLGH VXIILFHV WR SURWHFW DJDLQVW UDFLDO
GLVFULPLQDWLRQLQYRWLQJ$WRUDODUJXPHQW-XVWLFH$QWKRQ\.HQQHG\UDLVHGWKDW
SRVVLELOLW\See 7UDQVFULSWRI2UDO$UJXPHQWsupra QRWHDW7KH&RXUW¶V
RSLQLRQQRWHGWKDW6HFWLRQUHPDLQVLQHIIHFWSee 6&WDW&RQJUHVV
KRZHYHUIRXQGWKDW6HFWLRQDORQHLVQRWDGHTXDWHWRSURWHFWYRWLQJULJKWVLQWKH
FRYHUHGMXULVGLFWLRQVSee id.DW*LQVEXUJ-GLVVHQWLQJ7KH&RXUWGLGQRW
DGGUHVVWKDWILQGLQJZKLFKLWZRXOGKDYHKDGWRGRLQRUGHUWRKROGWKDW6HFWLRQ
SUHFOHDUDQFHLVQRORQJHUQHFHVVDU\LQOLJKWRI6HFWLRQ
  See&ROO6DY%DQNY)OD3UHSDLG3RVWVHFRQGDU\(GXF([SHQVH%G
 86  ±  ³,Q WKH VRYHUHLJQLPPXQLW\ FRQWH[W   
 LOUISIANA LAW REVIEW >9RO



KRZHYHU H[SDQGV VWDWHV¶ ULJKWV DJDLQVW UHPHGLHVEH\RQGZKDW VRYHUHLJQ
LPPXQLW\HQWDLOVZLWKRXWUHFRQFLOLQJWKLVQHZIRXQGULJKWZLWKWKHSULQFLSOH
WKDWWKH&RQVWLWXWLRQUHTXLUHV³WKHQHFHVVDU\MXGLFLDOPHDQVWRDVVXUH>VWDWH@
FRPSOLDQFHZLWKWKH&RQVWLWXWLRQDQGODZV´
$PRUH OLPLWHG UHDGLQJ VXJJHVWV WKDW WKHUH LV VRPHWKLQJ XQLTXH DERXW
HTXDOVRYHUHLJQW\DVDVWDWHULJKWDJDLQVWDUHPHG\7KHShelby County &RXUW
UHIHUVWRHTXDOVRYHUHLJQW\DVD³µIXQGDPHQWDOSULQFLSOH¶´RIFRQVWLWXWLRQDO
ODZRQH³µHVVHQWLDOWRWKHKDUPRQLRXVRSHUDWLRQRIWKHVFKHPHXSRQZKLFKWKH
5HSXEOLFZDVRUJDQL]HG¶´:KDWHYHURWKHUULJKWVDJDLQVWUHPHGLHVWKHVWDWHV
HQMR\WKHLUULJKWWRHTXDOVRYHUHLJQW\LVSDUWLFXODUO\UREXVW7KLVULJKWPDNHVD
VKRZLQJWKDWGLIIHUHQWLDOWUHDWPHQWLVQHFHVVDU\WRHQIRUFHFRQVWLWXWLRQDOODZ
LUUHOHYDQWXQOHVVDQGXQWLOWKHIHGHUDOJRYHUQPHQWKDVVKRZQLWXVHGWKHULJKW
FULWHULDIRUGLVWLQJXLVKLQJWKHVWDWHV
8QGHUVWRRGLQWKLVZD\Shelby County KDVWKHSRWHQWLDOWRVLJQLILFDQWO\
OLPLW &RQJUHVV¶V OHJLVODWLYH SRZHU %RWK -XVWLFH *LQVEXUJ DQG VXEVHTXHQW
FRPPHQWDWRUV KDYH EHHQ FRQFHUQHG DERXW FRQVWUDLQWV RQ &RQJUHVV ZKLFK
WUHDWV VWDWHV GLIIHUHQWO\ DOO WKH WLPH %XW DV WKH Shelby County PDMRULW\
SRLQWHGRXWSUHFOHDUDQFHZDVXQXVXDO&RQJUHVVXVXDOO\PDNHVWKHVDPH
VXLWHRIUHPHGLHVDYDLODEOHDJDLQVWDOOWKHVWDWHVDQGWKXVOHDYHVGLIIHUHQWLDO
WUHDWPHQWWRSURVHFXWRULDODQGMXGLFLDOGLVFUHWLRQ
(TXDOVRYHUHLJQW\PD\GLVUXSWHQIRUFHPHQWRIIHGHUDOODZHYHQPRUH
VLJQLILFDQWO\LIDSSOLHGWRWKH([HFXWLYH%UDQFKDQGWKH-XGLFLDU\6WDWHV
KDYHDOUHDG\EHJXQWRUDLVHHTXDOVRYHUHLJQW\DVDEDUWRH[HFXWLYHDQG
MXGLFLDODFWLRQ7KHQ7H[DV$WWRUQH\*HQHUDOQRZ*RYHUQRU*UHJ$EERWW
KDVDUJXHGWKDW WKH2EDPD³DGPLQLVWUDWLRQ¶VOLWLJLRXVSROLWLFDOVWUDWHJ\´
RI95$HQIRUFHPHQWXVHV³WKHOHJDOV\VWHPDVDVZRUGWRZDJHSDUWLVDQ
EDWWOHV´ DJDLQVW VSHFLILF VWDWHV ³UDWKHU WKDQ D VKLHOG WR SURWHFW YRWLQJ

µ>H@YHQKDQGQHVV¶ EHWZHHQ LQGLYLGXDOV DQG6WDWHV LV QRW WR EH H[SHFWHG µ>7@KH
FRQVWLWXWLRQDO UROH RI WKH 6WDWHV VHWV WKHP DSDUW IURP RWKHU HPSOR\HUV DQG
GHIHQGDQWV¶´ TXRWLQJ:HOFKY7H['HS¶WRI+LJKZD\V	3XE7UDQVS
86
  3HQQV\OYDQLD Y 8QLRQ *DV &R  86    6FDOLD -
FRQFXUULQJLQSDUWDQGGLVVHQWLQJLQSDUW
  Shelby Cnty.6&WDWTXRWLQJ1Z$XVWLQ0XQ8WLO'LVW1R
2QHY+ROGHU86
  Id.TXRWLQJ&R\OHY6PLWK86
  See id.DW*LQVEXUJ-GLVVHQWLQJ$ELJDLO%0ROLWRU&RPPHQW 
Understanding Equal Sovereignty8&+,/5(9±
  See Shelby Cnty.6&WDW
  See id.
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


ULJKWV´'XULQJWKH³YRWLQJZDUV´7H[DVDUJXHGWKDWDFRXUWPD\
QRWDOORZWKH'HSDUWPHQWRI-XVWLFHWRXVH6HFWLRQRIWKH95$WREDLOLQ
VWDWHVWRSUHFOHDUDQFH²DZLGHO\WRXWHGSRVWShelby County VWUDWHJ\²
EHFDXVHWKH'HSDUWPHQWRI-XVWLFH¶VHQIRUFHPHQWRIWKH95$KDVEHHQWRR
³SDUWLVDQ´7KLVDUJXPHQWWUDGHVRQShelby County¶VHTXDOVRYHUHLJQW\
SULQFLSOH DV DSSOLHG WR H[HFXWLYH DQG MXGLFLDO DFWLRQ WR UHPHG\ YRWLQJ
ULJKWVYLRODWLRQV
2QHZD\WROLPLWShelby County¶VUHDFKRYHUH[HFXWLYHDQGMXGLFLDO
DFWLRQLVWRGLVWLQJXLVKGLVSDUDWHWUHDWPHQWIURPGLVSDUDWHLPSDFWShelby 
County VWDWHG WKDW ³HTXDO VRYHUHLJQW\ UHPDLQV KLJKO\ SHUWLQHQW LQ
DVVHVVLQJGLVSDUDWHWUHDWPHQWRI6WDWHV´DQGWKH6ROLFLWRU*HQHUDO
FRQFHGHGGLVSDUDWH WUHDWPHQWZKLFKZDV DSSDUHQW IURP WKH IDFHRI WKH
95$,IHTXDOVRYHUHLJQW\FUHDWHVULJKWVDJDLQVWGLVSDUDWHLPSDFWWKHQ
W\SLFDO H[HFXWLYH GHFLVLRQV WR VXH RQH VWDWH EXW QRW RWKHUV RU MXGLFLDO
GHFLVLRQVWKDWLPSRVHJUHDWHUUHOLHIDJDLQVWRQHVWDWHWKDQUHOLHIJUDQWHGLQ
VLPLODUFDVHVPLJKWEHVXEMHFWWRVHDUFKLQJUHYLHZXQGHUShelby County
$QHTXDO VRYHUHLJQW\GRFWULQH OLPLWHG WRGLVSDUDWH WUHDWPHQWZRXOGQRW
UHDFKDVIDU
6RIDU WKH ORZHUFRXUWVKDYH OLPLWHGHTXDOVRYHUHLJQW\ WRGLVSDUDWH
WUHDWPHQW7UDGLWLRQV RI MXGLFLDO GHIHUHQFH WR SURVHFXWRULDO GLVFUHWLRQ

  *UHJ$EERWWObama’s Scheme to Take Over Texas:$6+7,0(6-XO\
  KWWSZZZZDVKLQJWRQWLPHVFRPMXOREDPDVVFKHPHWRWDNH
RYHUWH[DV>KWWSVSHUPDFF'&%=9.@
  See generally 5,&+$5'/+$6(17+(927,1*:$56)520)/25,'$
727+(1(;7(/(&7,210(/7'2:1GHVFULELQJ³YRWLQJZDUV´WKDW
VXUURXQGHYHU\HOHFWLRQLQIRUPRIOLWLJDWLRQRYHUHOHFWRUDORXWFRPHV
  See, e.g. 0LFKDHO (OOHPHQWPreclearance Without Statutory Change: 
Bail-In Suits Post-6KHOE\&RXQW\<$/(/	32/¶<5(9,17(5$/,$6HSW
 $0 KWWS\OSU\DOHHGXLQWHUBDOLDSUHFOHDUDQFHZLWKRXWVWDWXWRU\
FKDQJHEDLOVXLWVSRVWVKHOE\FRXQW\>KWWSVSHUPDFF<1/+:@
  See5LFN+DVHQTexas’s Unusual Defense in Voter ID Case: DOJ is Too 
Partisan (/(&7,21 / %/2* $XJ   KWWSHOHFWLRQODZEORJRUJ"S
 >KWWSVSHUPDFF..5(/-@GLVFXVVLQJFDVHDQGOLQNLQJWREULHILQJ
7H[DVEDVHGLWVDUJXPHQWRQDUHFHQWUHSRUWE\WKH'HSDUWPHQWRI-XVWLFH¶V2IILFH
RIWKH,QVSHFWRU*HQHUDOZKLFKGLGQRWILQGDSDWWHUQRISDUWLVDQPRWLYDWLRQLQ
VSHFLILF HQIRUFHPHQW GHFLVLRQV EXW GLG ILQG SDUWLVDQ GLVDJUHHPHQWV DERXW
HQIRUFHPHQW SULRULWLHV DW WKH 'HSDUWPHQW 86 '(3¶7 2) -867,&( 2)),&( 2)
,163(&725*(1$5(9,(:2)7+(23(5$7,2162)7+(927,1*6(&7,212)7+(
&,9,/5,*+76',9,6,21
  Shelby Cnty.6&WDW
  Seeid.DW³>7@KH*RYHUQPHQWFRQWHQGVWKDWWKHIRUPXODLVµUHYHUVH
HQJLQHHUHG¶&RQJUHVVLGHQWLILHGWKHMXULVGLFWLRQVWREHFRYHUHGDQGthen FDPHXS
ZLWKFULWHULDWRGHVFULEHWKHP´HPSKDVLVLQRULJLQDO
  See0D\KHZY%XUZHOO)GVW&LUVXJJHVWLQJWKDW
HTXDOVRYHUHLJQW\ULJKWDSSOLHVRQO\ZKHUH&RQJUHVVKDVVLQJOHGRXWDVWDWHQRW
ZKHUH³&RQJUHVVFDPHXSZLWKWKHFULWHULDZLWKRXWUHJDUGWRZKLFKVWDWHVZRXOG
EHFRYHUHGE\WKHLUDSSOLFDWLRQ´8QLWHG6WDWHVY+H\LQJ1R±&5±
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

ORRPODUJHKHUH%XWFRXUWVPLJKW WUHDWGLVSDUDWH LPSDFWDVHYLGHQFHRI
GLVSDUDWH WUHDWPHQW WKXV H[WHQGLQJShelby County ZLWKRXW KROGLQJ WKDW
HTXDOVRYHUHLJQW\HQFRPSDVVHVDGLVSDUDWHLPSDFWULJKW
7KHUHLVD WKLUGUHDGLQJRIShelby CountyXQGHUZKLFKVWDWHHTXDOLW\
FDQQRWDORQHMXVWLI\XQVSDULQJUHYLHZRIIHGHUDODFWLRQ7KHSUHFOHDUDQFH
UHPHG\PLJKWEHWKRXJKWWRKDYHDWURXEOLQJUHVHPEODQFHWRLQMXQFWLRQVWKDW
LPSRVH SULRU UHVWUDLQWV RQ LQGLYLGXDO VSHHFK 2QH SUHFOXGHV ODZPDNLQJ
ZLWKRXW'HSDUWPHQWRI-XVWLFHRUMXGLFLDODSSURYDOZKLOHWKHRWKHUSUHFOXGHV
VSHHFKZLWKRXWDFRXUW¶VOHDYH-XVWDVLQMXQFWLRQVWKDWFUHDWHSULRUUHVWUDLQWV
RQVSHHFKPD\YLRODWHDIXQGDPHQWDO)LUVW$PHQGPHQWULJKWVRWRRShelby 
County VXJJHVWVDUHPHG\WKDWLPSRVHVSULRUUHVWUDLQWVRQVWDWHODZPDNLQJ
FUHDWHVVHULRXVFRQVWLWXWLRQDOFRQFHUQV(TXDOVRYHUHLJQW\PD\QRWHQWDLO
VHDUFKLQJVFUXWLQ\RIDOOGLVSDUDWHWUHDWPHQWRIVWDWHVEXWLWGRHVVRZKHQ
IXQGDPHQWDOVWDWHV¶ULJKWVDUHDWVWDNH
7KH&RXUW¶VRWKHUZLVHSX]]OLQJLQYRFDWLRQRIWKH6XSUHPDF\&ODXVH
VXSSRUWVWKLVUHDGLQJ7KDWFODXVHSURYLGHVWKDWWKH&RQVWLWXWLRQVWDWXWHV
DQGWUHDWLHVDUH³WKHVXSUHPH/DZRIWKH/DQG´/RRNLQJWRWKH&ODXVH¶V
OHJLVODWLYHKLVWRU\Shelby County UHPLQGHGXVWKDWWKH)UDPHUVUHMHFWHGD
IHGHUDO³QHJDWLYH´RQVWDWHODZV³LQIDYRURIDOORZLQJVWDWHODZVWRWDNH
HIIHFW VXEMHFW WR ODWHU FKDOOHQJH XQGHU WKH 6XSUHPDF\ &ODXVH´ 7KH
&ODXVH WKH&RXUW H[SODLQHG UHIOHFWV D VWUXFWXUDO SULQFLSOH XQGHUZKLFK
VWDWH DXWRQRP\ IURP SULRU UHVWUDLQWV RQ ODZPDNLQJ LV D IXQGDPHQWDO
ULJKW7KH&RXUWVWDWHGWKDWWKH³)HGHUDO*RYHUQPHQWGRHVQRWKDYH
DJHQHUDO ULJKW WRUHYLHZDQGYHWRVWDWHHQDFWPHQWVEHIRUH WKH\JR LQWR
HIIHFW´ DQG WKHQ ZHQW RQ WR VWDWH WKDW ³>R@XWVLGH WKH VWULFWXUHV RI WKH
6XSUHPDF\ &ODXVH 6WDWHV UHWDLQ EURDG DXWRQRP\ LQ VWUXFWXULQJ WKHLU
JRYHUQPHQWV DQG SXUVXLQJ OHJLVODWLYH REMHFWLYHV´0RVW VXUSULVLQJO\
WKH &RXUW DVVHUWHG ³WKH &RQVWLWXWLRQ SURYLGHV WKDW DOO SRZHUV QRW
VSHFLILFDOO\JUDQWHGWRWKH)HGHUDO*RYHUQPHQWDUHUHVHUYHGWRWKH6WDWHV
RUFLWL]HQV´

:/DW'0LQQ$XJFRQVLGHULQJJRYHUQPHQW¶VDUJXPHQW
WKDW³HTXDOVRYHUHLJQW\SULQFLSOHVKDYHQRUHOHYDQFHLQWKLVFDVHZKHUHWKHVWDWXWRU\
VFKHPH DW LVVXH WUHDWV DOO VWDWHV HTXDOO\ DQG ZKHUH 'HIHQGDQWV¶ LQYRNH HTXDO
VRYHUHLJQW\SULQFLSOHVWRDWWDFNWKHOHJLWLPDF\RISURVHFXWRULDOGLVFUHWLRQ´
  6KHOE\&RXQW\¶VFRXQVHODUJXHGDWRUDODUJXPHQWWKDWSUHFOHDUDQFHZDV
DQXQFRQVWLWXWLRQDO³SULRUUHVWUDLQW´See7UDQVFULSWRI2UDO$UJXPHQWsupra QRWH
DW
  86&2167DUW9,FO
  Shelby Cnty.6&WDW
  Id.
  Id.
  Id.+RZWKLVVWDWHPHQWRIIHGHUDOSRZHULVFRQVLVWHQWZLWKMcCulloch v. 
Maryland86:KHDW ±DQGPXFKRIWKHFRQVWLWXWLRQDO
VWUXFWXUHEXLOWXSRQLWLVQRWDSSDUHQW
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


3KUDVHGGLIIHUHQWO\SUHFOHDUDQFH²WKHSRZHU³WRUHYLHZDQGYHWRVWDWH
HQDFWPHQWV EHIRUH WKH\ JR LQWR HIIHFW´²LV LQFRQVLVWHQW ZLWK WKH
6XSUHPDF\ &ODXVH DQG EH\RQG WKH )HGHUDO *RYHUQPHQW¶V SRZHU XQOHVV
³VSHFLILFDOO\JUDQWHG´E\WKH&RQVWLWXWLRQ3UHFOHDUDQFHXQGHUWKH95$
LVWKHUHIRUHD³GUDVWLFGHSDUWXUHIURPEDVLFSULQFLSOHVRIIHGHUDOLVP´EHFDXVH
LW³UHTXLUH>V@6WDWHV WRREWDLQIHGHUDOSHUPLVVLRQEHIRUHHQDFWLQJDQ\ ODZ
UHODWHG WR YRWLQJ´7KH DUJXPHQWV DJDLQVW 6HFWLRQ ¶V FRQVWLWXWLRQDOLW\
WKHUHIRUH³KDYHDJRRGGHDORIIRUFH´DSDUWIURPDQ\DUJXPHQWEDVHGXSRQ
RQHTXDOVRYHUHLJQW\
5HDGLQJShelby County DVFRQFHUQHGVROHO\ZLWKSULRUUHVWUDLQWVRQVWDWH
ODZPDNLQJVHHPVWRQDUURZWKHRSLQLRQFRQVLGHUDEO\7KHKROGLQJDSSOLHV
RQO\ WR RQH W\SH RI UHPHG\PXFK LQ WKH ZD\ WKDW WKH UREXVW DUJXDEO\
DEVROXWH ULJKW DJDLQVW LQMXQFWLRQV LQ GHIDPDWLRQ FDVHV LV OLPLWHG WR WKDW
UHPHG\7KH&RXUWUHSHDWHGO\DIILUPHGWKDWSUHFOHDUDQFHLVDQH[WUDRUGLQDU\
UHPHG\3HUKDSVZHVKRXOGWDNHLWDWLWVZRUG
7KLV UHDGLQJ VWLOO PD\ WUDQVIRUP WKH ODZ RI FRQVWLWXWLRQDO UHPHGLHV
DJDLQVWVWDWHV&RQVLGHUVWUXFWXUDOLQMXQFWLRQVWRUHGUHVVVWDWHYLRODWLRQVRI
FRQVWLWXWLRQDO ODZ /LNH SUHFOHDUDQFH WKHVH LQMXQFWLRQV PD\ HQWDLO SULRU
UHVWUDLQWVRQDQGMXGLFLDODSSURYDORIVWDWHDQGORFDOODZPDNLQJ)RUWKLV
UHDVRQ VRPH FRPPHQWDWRUV KDYH DUJXHG WKDW VWUXFWXUDO LQMXQFWLRQV DUH
LQFRQVLVWHQWZLWKWKHUHPHGLDODXWKRULW\RIIHGHUDOFRXUWVShelby County 
VXSSRUWVWKHVHDUJXPHQWV
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 . Shelby Cnty.6&WDW
  Id.
  Id.DW
  Id.DW
  See, e.g.id.DW±
  ,QDFDVHFKDOOHQJLQJ&RPPHUFH&ODXVHOHJLVODWLRQWKDWSHUPLWWHG1HYDGD
VSHFLDOH[HPSWLRQVIURPIHGHUDOJDPEOLQJVWDWXWHVWKH7KLUG&LUFXLWUHDGShelby 
County LQWKLVZD\See1DW¶O&ROOHJLDWH$WKOHWLF$VV¶QY*RYHUQRURI1-
)GG&LU³>7@KHUHLVQRWKLQJLQShelby County WRLQGLFDWH
WKDWWKHHTXDOVRYHUHLJQW\SULQFLSOHLVPHDQWWRDSSO\ZLWKWKHVDPHIRUFHRXWVLGH
WKHFRQWH[WRIµVHQVLWLYHDUHDVRIVWDWHDQGORFDOSROLF\PDNLQJ¶´TXRWLQJShelby 
Cnty.6&WDW
  See 'RXJ 5HQGOHPDQ %URZQ ,,’s“All Deliberate Speed” at Fifty: A 
Golden Anniversary or a Mid-Life Crisis for the Constitutional Injunction as a 
School Desegregation Remedy?  6$1 ',(*2 / 5(9   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6WUXFWXUDO LQMXQFWLRQV PLJKW EH GLVWLQJXLVKHG IURP SUHFOHDUDQFH KRZHYHU
EHFDXVHWKH\DUHEDVHGXSRQDMXGLFLDOILQGLQJRIDFXUUHQWZURQJLQDVSHFLILF
FDVH
  See -RKQ&KRRQ<RRWho Measures the Chancellor’s Foot? The Inherent 
Remedial Authority of the Federal Courts&$//5(9
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
B. 6KHOE\&RXQW\and Post-Racial Constitutional Remedies 
Shelby County UHFRJQL]HVDQHZVWDWHULJKWDJDLQVWDUHPHG\RQHWKDW
SURWHFWVDVWDWHHYHQZKHUHWKHUHLVHYLGHQFHWKDWWKHUHPHG\LVQHFHVVDU\
WR HQVXUH DGHTXDWH HQIRUFHPHQW RI FRQVWLWXWLRQDO ODZ DJDLQVW WKDW VWDWH
:KDWHYHULWVPHULWVWKLVGRFWULQHSURPLVHVFKDQJHVLQWKHMXULVSUXGHQFH
RIFRQVWLWXWLRQDOUHPHGLHV
3RVWUDFLDOLVPKHOSVWRPDNHVHQVHRIWKLVQHZULJKWDJDLQVWDUHPHG\
DQGWKHFKDQJHVLWPD\HQWDLO7KHShelby County PDMRULW\PDGHQRVHFUHW
RI LWV DVVXPSWLRQ WKDW$PHULFD KDV HQWHUHG D SRVWUDFLDO HUD UHSHDWLQJ
VHYHUDOWLPHVVRPHYHUVLRQRIWKHUHIUDLQWKDW³RXU1DWLRQKDVPDGHJUHDW
VWULGHV´
,QDSRVWUDFLDOLPDJLQDU\$PHULFDKDVHPHUJHGIURPLWVUDFLVWSDVWLQWR
D SUHVHQW LQ ZKLFK ³UDFLDO GLVFULPLQDWLRQ LV UDUH´ DQG JRYHUQPHQW E\
FRQVLGHULQJ UDFH LQ LWV GHFLVLRQ PDNLQJ SHUSHWXDWHV WKLV ³DEHUUDQW
EHKDYLRU´ 7KH 5REHUWV &RXUW¶V UHODWLRQVKLS ZLWK SRVWUDFLDOLVP LV
FRPSOH[ HVSHFLDOO\ EHFDXVH -XVWLFH.HQQHG\ WKH VZLQJ YRWHU DSSDUHQWO\
SUHIHUV D PRUH QXDQFHG SRVWUDFLDO MXULVSUXGHQFH WKDQ KLV FRQVHUYDWLYH
FROOHDJXHV %XW Shelby County LV QRW QXDQFHG LQVWHDG LW ³UHIOHFWV WKH
FRPSOHWHGLVVROXWLRQRIWKHUDFLDOGLVFULPLQDWLRQFRQVHQVXV´UHJDUGLQJYRWLQJ
ULJKWV2QHFKDOOHQJH LV WR UHWKLQN WKHPHDQLQJRI ULJKWV LQDSRVWUDFLDO
HUD$QRWKHUFKDOOHQJHLVWRXQGHUVWDQGZKDWSRVWUDFLDOLVPPHDQVIRUWKH

  Shelby Cnty.6&WDW
  0DULR / %DUQHV (UZLQ &KHPHULQVN\ 	 7ULQD -RQHV A Post-Racial 
Equal Protection?*(2/-GHILQLQJSRVWUDFLDOLVP
  Compare 7H[ 'HS¶W RI +RXV 	 &PW\ $IIDLUV Y ,QFOXVLYH &PWLHV
3URMHFW ,QF 6&W   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 KROGLQJ LQ DQ RSLQLRQ E\ -XVWLFH
.HQQHG\ WKDW)DLU+RXVLQJ$FW UHDFKHVGLVSDUDWH LPSDFW FODLPVDQG UHMHFWLQJ
GLVVHQWLQJYLHZVRIIRXUFRQVHUYDWLYH-XVWLFHVwith3DUHQWV,QYROYHGLQ&PW\
6FK Y 6HDWWOH 6FK 'LVW 1R   86  ±  .HQQHG\ -
FRQFXUULQJLQSDUWDQGFRQFXUULQJLQWKHMXGJPHQWH[SODLQLQJGLVDJUHHPHQWZLWK
ERWK SOXUDOLW\ DQG GLVVHQWLQJ RSLQLRQV RQ VFKRRO GLVWULFWV¶ DXWKRULW\ WR DGRSW
VFKRROLQWHJUDWLRQSURJUDPVWKDWWDNHUDFHLQWRDFFRXQW
  8ULHO&KDUOHV	)XHQWHV5RKZHUsupraQRWHDW
  See, e.g.$QJHOD2QZXDFKL:LOOLJ	0DULR/%DUQHVThe Obama Effect: 
Understanding Emerging Means of “Obama” in Anti-Discrimination Law,1'
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DQDO\]LQJDQWLGLVFULPLQDWLRQFDVHVLQZRUNSODFHVHWWLQJVDQG
LGHQWLI\LQJ³FRQWLQXLQJQHHGIRUMXGLFLDOSURWHFWLRQDJDLQVWYDULRXVGLVFULPLQDWRU\
SUDFWLFHV´,DQ+DQH\/ySH]Intentional Blindness1<8/5(9
DUJXLQJWKDWUHODWLRQVKLSEHWZHHQFRORUEOLQGQHVVDQGLQWHQWLQ)RXUWHHQWK
$PHQGPHQWGRFWULQHKDVEHHQPLVXQGHUVWRRGDQG WKDWERWKZRUN LQ WDQGHP³WR
EOLQG´-XVWLFHV³WRFRQWLQXHGUDFLVP´)UDQN5XG\&RRSHUPost-Racialism and 
Searches Incident to Arrest$5,=67/-DUJXLQJIRU³PRUHUDFH
VHQVLWLYHVHDUFKLQFLGHQWWRDUUHVWGRFWULQH´5HYD%6LHJHOFrom Colorblindness to 
Antibalkinization: An Emerging Ground of Decision in Race Equality Cases
<$/(/-³IRFXV>LQJ@RQWKHYLHZVRI-XVWLFHVLQWKHPLGGOH
RI WKH 6XSUHPH &RXUW´ WR GHVFULEH ³HPHUJLQJ    YLHZ´ RI HTXDOLW\ ³PRUH
@ EQUAL SOVEREIGNTY AS A RIGHT AGAINST A REMEDY 



MXULVSUXGHQFHRIUHPHGLHVDQGWKHIRXQGDWLRQDOFRPPLWPHQWWRDV\VWHP
RIUHPHGLHVDGHTXDWHWRHQVXUHWKHUXOHRIFRQVWLWXWLRQDOODZ
:KDW ZRXOG D SRVWUDFLDO MXULVSUXGHQFH RI FRQVWLWXWLRQDO UHPHGLHV
ORRN OLNH",IShelby County LVDQ\ LQGLFDWLRQ LWVPRVW WURXEOLQJIHDWXUH
ZLOOEHWKLV7KHHIIHFWLYHQHVVRIDUHPHG\DJDLQVWUDFHGLVFULPLQDWLRQZLOO
EH D UHDVRQ WR ILQG WKH UHPHG\ XQFRQVWLWXWLRQDO 7\SLFDOO\ ZKHQ D
GHIHQGDQWFKDOOHQJHVDUHPHG\RQULJKWVRUSROLF\JURXQGVWKHUHPHG\¶V
HIIHFWLYHQHVVDWDFKLHYLQJWKHUXOHRIODZLVDFRXQWHUYDLOLQJFRQVLGHUDWLRQ
7KLVLVQRWVRLQDSRVWUDFLDOYLVLRQRIFRQVWLWXWLRQDOUHPHGLHVZKHUH³WKH
YHU\VXFFHVV´RIDUHPHG\³GHPDQGVLWVGRUPDQF\´
&21&/86,21
(TXDOVRYHUHLJQW\LQShelby County WKXVWUDGHVRQWKHSRZHURIULJKWV
DQG WKH ³LPSXOVH WRZDUG SRVWUDFLDOLVP´ ZLWKLQ RXU FRQVWLWXWLRQDO
WUDGLWLRQ<HWZLWKLQ WKDW WUDGLWLRQ ULJKWV DJDLQVW UHPHGLHV OLNH ULJKWV WR
UHPHGLHVDUHQRWDEVROXWH,QVWHDGHYLGHQFHWKDWDUHPHG\LVQHFHVVDU\WR
UHGUHVVZURQJVDQGWRHQIRUFHWKHODZLVLPSRUWDQWWRDVVHVVLQJDFODLPRID
ULJKW DJDLQVW D UHPHG\ 7KH Shelby County &RXUW¶V QHZIRXQG HTXDO
VRYHUHLJQW\ULJKWLVWKHUHIRUHXQXVXDO:KDWFRXQWVDVDQDGHTXDWHV\VWHP
RIFRQVWLWXWLRQDOUHPHGLHVLQDQHUDRIHTXDOVRYHUHLJQW\UHPDLQVWREHVHHQ

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FRQFHUQHGZLWKVRFLDOFRKHVLRQWKDQZLWKFRORUEOLQGQHVV´%DUQHVHWDOsupra
QRWHDWH[SORULQJ³KRZZHPLJKWUHWKLQNHTXDOSURWHFWLRQGRFWULQHV²
LQWHQWLRQDO GLVFULPLQDWLRQ DQG GLVSDUDWH LPSDFW WKHRU\²LQ OLJKW RI SRVWUDFLDO
FRPPLWPHQWV´ 6XPL &KRPost-Racialism  ,2:$ / 5(9  ±
GLVFXVVLQJSRVVLELOLW\RI³SRVWUDFLDO&RXUW´DQGMXULVSUXGHQWLDOSULQFLSOHV
LWPLJKWDGRSW
  See, e.g.)DOORQ	0HOW]HUsupraQRWHDW
  Shelby Cnty.6&WDW*LQVEXUJ-GLVVHQWLQJ
  %DUQHVHWDOsupraQRWHDW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